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PREFACE  TO  THh  FIRST  EDITION 

Sinn.  tlK.  l),.v„l,.ti„M  of  Kstales  Act  th.  pn.ctic.. 

Imt  tonnorly  obtained  in  administration  aotion,  ha. 

.ne„n,o  almost  obsoleto.  With  the  panning  of  this 
form  of  aetion  the  ff,owi««  praetice  of  ohtaininR  iu.li. 
•■inl  approval  of  executors'  and  administrator.' 
'■"unts  by  «„  au.lit  in  the  Surrogate  Court  has  boeo, 
"t  inueh  more  imporlHnee.  That  no  work,  elll, 
iMiglish  or  Canadian,  eovers  just  the  ground  I  h„ 
attempted  in  this  volume  is  some  re«M,n  for  it» 
appearance. 

Xo  apology  is  necessaiy  for  the  number  of  Ameri- 
.•nn  cases  referred  to,  more  especially  in  the  chapters 
'Ipaling  with  testamentary  expenses  and  allo«ances  to 
ami  the  liabilities  of  executors  and  admini.strators 
Much  of  the  law  m  this  respect  is  grounded  „n  habits 
and  customs  of  life,  and,  in  many  respects,  our  habits 
and  customs  assimilate  more  closely  to  those  of  Ameri- 
eans  than  to  those  of  Britons.  Apart  frmu  this  the 
decisions  of  the  American  courts,  more  especiallv 
tliose  of  the  Kastern  and  South-Eastern  States,  ar'e 
deservedly  held  in  high  repute. 

I  had  hoped  to  be  able  to  incorporate  in  the  Appen- 
.1.x  the  new  Surrogate  Court  Rules,  but  these  appear 
" ""  '"''»'■«'■  Prn'niilgation  now  than  a  year  ago. 

C.   H.  WlDDlFIF.I.n. 

Owen  Sound,  April,  1911!. 


PREFACE  TO  THE  SECOND  EDITION 

SitK'o  til.-  Brxt  odition  "f  Kxerutors'  AfcounU  Ta» 
I.ul.lisl.od  the  ii™  RuL'K  ipgiilating  the  practice  Bn<l 
,„„,.,..luio  in  Surrogate  Courts  Imve  come  into  force, 
„n,l  tlicse  rulpB  and  forniP,  in  »o  far  a»  th.'v  aff-ct  the 
practice  on  audita  of  executors'  and  admini8trator» 
accounts,  will  be  found  in  the  Appendix.    Rule  38  re- 
.laires  that  the  accounts  shall  contain,  mier  alia,  "An 
account   shewing   cf   what   the   original   estate   con- 
sisted "     It  will  be  noticml  that  neither  the  form  nl 
'the  rotition  nor  the  form  of  the  Affidavit  verifying  the 
accmnts  filed  makes  any  reference  to  this  account.    In 
the  form  ,if  Affidavit  printed  in  the  Appendix  nn  achli- 
,i„„„|  paraj.'-.ai.h  has  been  ins,.rte,l  to  remedy  this,  and 
u  suggested  form  of  this  account  has  been  provuled 
for. 

At  the  last  session  of  the  Legislature  the  Trustee 
Act  was  amended  by  substituting  a  new  section  for 
section  28.  The  amendment  <'ame  too  late  for  incor- 
poration in  the  text,  but  appears  in  the  Addenda. 

To  Chapter  XI.  has  been  added  what  is  virtually  a 
new  chapter  on  claims  by  relatives  for  pers,>nal  ser- 
vices to  the  deceased.  Claims  of  this  nature  are  being 
constantly  presented  for  adjudication,  and,  as  far  as 
the  writer  is  aware,  this  is  the  first  attempt  made  in 
Ontario  to  collect  the  decisions  on  this  somewhat 
troublesome  subject. 

The  chapter  on  Advancements  is  wholly  n3W,  and 
the  other  chapt.M-s  have  all  l>een  revised  and  iiiaten- 
ally  added  to. 
Owen  Sound,  May,  Wlil. 
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Wood  V.  Welghtman.  I,.  R.  13  E(|.  434  72 

Wood  V.  VanderburK.  6  Paige  277   162 

Woodard  v.  Woodard,  36  S.  Car.  118  180 

Woodbury.  Re.  46  MIbc.  143   130 

Woodliead  v    Fullo»».  2  C,  *  J.  481   238 

WoodrulT  V.  Attorney-tteneral    (1908).  A.  C.  508 139 

Woodruff  V.  .McLennan.  14  A.  R.  242  461 

Woode.  In  re.  55  MUr.  181   178 

Wood'H  Trusts.  In  re.  L.  R.  11   Fq.  166  355 

Woodslde  V.  Logan.  15  Gr.  146   468 

Woodward  v.  James,  115  N.  Y.  346 166 

Worral  v    Hand.  Peake  74    50 

Worts  V.  Worts.  18  O.  R.  332  247,  267,  267 

Wright  V.  Berton,  32  N.  B.  R.  708 180 

Wright   V.    Wright.    100  Tenn.   313    59 

Wright's  Admr.  v.  Wllkerson.  41  Ala.  268  388 

Wright's  Admr.  v,  Donnell,  34  Tex.  291  112 

Wroe  V.  Seed.  4  Glff.  425.  429  13 

Wroughton  v.  Colquhoun.  1  D.  G.  &  Sm.  357  187 

Wyatt,  In  re  (1892),  1  Ch,  188  74 

Wyatt  V.  Palmer  (1899),  2  Q.  B.  106  444 

Wych  V,  Packlngton.  3  Bro.  P.  C.  46  461 

Wylle  V.  Montreal,  12  S.  C.  R.  384  2J 

Wyman  v.  Patereon  (190O),  A.  c.  271  2«2 

Wynch  y.  Wynch,  1  Coi  433  !0» 

Wyth  V.  Blakman.  1  Ves.  196 488 

Y. 

Yates  y.  Compton.  2  P.  Wms.  308  186 

Young  V.  Estes.  5?  Me.  441    161 


Xlviii  INUKX  OF  nAHU, 

rAOR 

You-«<  r  Purvli.  11  0.  R.  897 Ig 

Younk   'Dd  Haraton'i  Contrirt,  H»,  SI  Ch.  D.  134 339 

Yoiini'a   Kitate,   1   Pa.  Co.  Ct.  513 19 

Youns'a  Rutatt,  Re.  1B7   N.  V.  8.  4»4   1«4 

Yoiingi  KBtatw,  In  rr,  S2  Pltti    L.  J.  N.  8    403 104 

Z 

/.fainmn.   In  re  (1916).  37  0    L.  R.  R38 24 

Zltiim«rm«n  v,  Wllcoi.  19  O,  U.  Ttmn  337   43.  L'97.  317.  322.  43J 


ABBREVIATIONS 


^'  {;■    /■-    ■. Ah»-mI  CuB.'H   (1N78-1890). 

^    y  J         '  Appful  Caiei  from  1891. 

Ahh   N,  rai Abbot ..  N,  V    Sup    Ct 

^Ijw*" New    York  Ih-porlii. 

Add.   Ek-c Addum'B   KiTto«liBttrul    Hfi.nr(« 

*}■ Alabama  RejiortB. 

Ail        «■  ■«• Allfn'fl  MaiiBachiinpltii  Rp|iorln 

Alien.  N    B Alh'ti'B  New  nninn»lck  ncjiortH 

Am.   St.   Rep American  State  Ilijwirtn. 

^^" Amblers  rbtinrery  n*'ii(»rtK, 

*"^'' ArmtnithtT'D    FKcheiiuPr    Hfi.ort«    (ITHO?) 

■7    "    ■, Ontario  AtntPHi   H.-i>orfB   (IKTTt'MKii 

APP-  DlT Appi'Uatp  nivlnlon 

^'»  Atkyn'n  fhancery  Reports 

All Atlantic  Re[)or(pr. 

S    \^J narnwpll    £    Adolnhiis  K     R     Rer.(irtH    (IHIMI) 

P.  *  B     n«n  &  Reatty's  irUh  Ch,  Rpports 

g'   <?■  R Rrltlsh   rnliimbia  Reportd, 

"•"■b Rarher'd   Chancery   Reports,   New  York 

»»*» Baxter's  Repnrts.  Tcnne^ttee. 

B»y Hay'B     Soiilh     Car      Rt'porfs,      HaVa     Hi'i.ortn 

Miflsoiirl. 

S*"„-    :-• Ri'iiven'R  R<»i'»  Court    Rfporlw    (Ifilinfifi) 

Rro.  r.  r nrown'a  Chanrerv  Cn8e« 

JJU".       RiirrowB*  K.  R.   Reports. 

"    *  J Cromoton    ft    Jervln'   Exchequer   RpiK)rt«   (1R31- 

f'   *  W. Cromnton      &     Meefion's      Exchequer     ReportH 

•"■  M   AR Cromnton.    M.^-f^n   ft    Roscoe's    Kxchemier   Re- 
ports  (18S4-71. 

J,''       Upper    Canndi   Common    Plean    (HsmsSO) 

I,    ^.P Common    Plena    nivlalon    ReoortFi    087.^)18801 

'  ■  *  P Carrlneton     *     Payne's     Nisi     Prius     Reports 

(1823-41) 

~al    Calirornfn   Rei.ortn 

Cji«    t.  !.#« Cases  tempore  Lee-PbllHmore 

Tw    iif^    ^^^ Chanrerv  Anr>eHl  Crppm   (■18fiR-187n) 

Cb    Cham Chanrerv  Cban-hpr  Cawes    Onfnrlo 

^!;    1^1'    ■ I'aw  Retiort^.  rbanecrv  TUvlslnn    flS7.M8!>n) 

n\    nfv    (         >    ...    Chanrerv   Dlv<f.1nn   '--om  ISflfl 

~  T..  .T '^anarta  T,aw  .TnnrnnI 

^   ^   T    Canada   Law  Tlmea 

f;',  *  nn nark  ft  FInnellv-s  H    I„  Cases  fl831-4r.) 

^*»1' Collyer'8  Chancery   Cases   (1844-6) 

Colo    App Colorado  Anpenlfi. 

'^""it'P'" CombPrhack's  KIuje'r  Bench  Reports 

r^nnnolr      New  York  .(InrroKatp  Reports 

^,''**i"''" Cooper's  Cliar.rerv  Reports  flfi4fi-8) 

\y^ fox's  Cbnncerv  Reports  f  1874-flfl) 

'■■   *J^" Cralft  ft  PhUMp'a   Chancery  Renorta  (18468)   ' 

V""j^" Cranob's  I'.  S,  Supreme  Court  Reports 

'  '    ^f^» Court  of  -Sessions,  Scotland. 

r..A.—f}. 


I 


AHIIKEVIATIOXS. 


rimh CiisliliiK'B  MtasRacliiisi'tl's  Itcixirls. 

Curt ('urtifl'  V.  S,  rirciilt  Reports. 

^j.*  ^(jj-- J  Drewry  £  Sniale's  Chy.  nopHrts  (1860-5) 

n.  »  War.'  .'.'.'..'.".'.. Drury  £  Warren's  Irlnh  Diy   Reports. 

Tt.  L.  R.    Dominion  Law  Reporter. 

T>aly  Daly's  N.  Y.  Common  Pleas  ReporlF. 

Der Decisions. 

n.F.  £  J DeOex,  Fisher  £  Jones'  Cliv.  Reports  (lS";!l-fJ2). 

D.  A  J DeOex  £  Jnn'>R'  Reports   (1S57-60). 

D.  J.  £  S DeOex.  Jones  £  Smith's  Hi  v.  Reports  ( 1  S(12-.1 ) . 

r>ow Dow's  Honsp  of  Lords  rases  (1813-18). 

Drew Drewry's  Ctinncery  Reports  f  1S!)2-fl). 

E.  ft  A     Upper  CanadR  Krror  £    Appeal  Reports    (ISH- 

66). 

mut Rast's  Klnu's  Heiicli   Reports  (1H1(»-121. 

Fdw     r      Kdwarri's  Chv    Rennrt';,   \  Y 

Ffi.  ra    A.h Rqnlty  Caaes  \hrldped. 

Fxch.   D Kxcheqiier  Division  Reports   (187S-Sn>. 

Exrti.  R Kxcheqiier  Reports.  Canada. 

F    Federal  Reporter. 

Oa GeofBia  Reports. 

n.    Coop (J.  Cooper>  Chaneerv   Reports   (IHl'l-L'i) 

OlfT Glfford's  Chancery  Reports  (IS.'iS-fiS). 

Oin   £   J Gin  &  Johnson's  Maryland  Reports. 

GUI    Gill's  Mary'and  Repoi  (s. 

Or    Grant's  O-.tarlo  Chanei-ry  Reports   (IXIlt-RI). 

Orav    Gray'i   Massachusetts   Reports 

H.    L House  of  I.^rds. 

H.  A  M    HemnilnK  £  Millrr's  Chv.  Reports  (18fi2-.=l) 

HaKF HasRard's  Eooleslasttoal  Renorts 

H  re  Hare's  Chancery  Reports  n84I-:;3l. 

Harp    Ati Harper's  Eqiiltv  Reports.  S.  Carolina 

Hardw Cases   temp.   Hardwlck    hy  I.ee. 

Harr    Harrinfrton's  Reports.  Delaware. 

H«(s1i Helskell's  Tennessee  Reports. 

wm     ' Hill's  Reports    S.  Carolina. 

How     Howard's  V.  P.  Siiprente  Conrf  Renorts. 

Hun Hnn's  N   Y   Snprenie  Court  Reports, 

Til.       Illinois  Reports. 

111.   App Illinois  Appeal  Reports 

Ind    Indiana  Reports, 

Ir    L    R     Irish  Law  Renorts   (187!»-*I3), 

Tr.  R.  Eq    Irish  Reports  Eqnlty  (186fi  78). 

Irefl.  L    Iredell's  N    Carolina  I-aw  Reports. 

J    ft  H  Johnson    &     Hemnilns's    Vlre-Chanrellors'   Re- 

ports   (1859-62). 

J    £  W     Jacob  £  Walker's   Chancery   Reports. 

.Toh .Johnson's  Chancery  Reports   (IS.Sfi-fiO), 

.Tones   Eq lones"   N.  Carolina   ^^qiiity  Reports. 

K,   B Law  Reports  K.  B    Dlv,  from  IflOl, 

K    £   J     Kav  &   Johnson's  Vlee-Chancellors"  Reports. 

Keen    .    Keen's   Rolls   Court    Reports    (183fi-!l). 

Kv    ,     Kentucky  I.^w  Reports. 

Knln  Kulp'a  Legal  Register   (Penn.). 

L    J    CTh      Law  Jonmal  Reports.  Chancery,  from   1831. 

L    R    , Law   Reports   (1866-75). 

L.  R.  App    Law   Reports.  Appeal  Cases  (187r;-17fl0. 

L.  R.;   r,  P Law  Reports,  Common  Fleas  (1866-75). 

L.  R.;   C.  P.   D Law  Reports.  (Common   Plena  Division, 

L.  R.  Cli Law  Reports,    r'huncery    Aiipt'al    Cases    (1866- 

75). 

L   R    Ch.  D    Law  Reports  Chancerv  Divlalon    (1875-91). 

L    R.   Eq IJJW  Reports,    Rqnlty    (1866-75), 

U  R.  Exch IJiw  Reports.  Exchequer  (1866-75). 

La Louisiana  Reports. 


AHBHEVHTlllXH.  i 

i^e  *°"': te'"'t°",  *,"""»'  »<«'«»•'»• 

Leigli       rf  f.i.'^'i^  ■'""""■'I  Report.. 

Ley      f*'?'' '  Virginia  Reports 

^^^""^  ■■■■■■— Bi!?i^  '""■ 

-VcCord  Vn ."assachusetta  Reports. 

mS  '■''■..■.•    ■•     •S'St^nl,';'?"''^'"'  '^<"'">-   ""port.. 

Mer J  "'?'  Reports. 

Mete    V  IT.  ?,'*'.'''  ,',''■"'"8    (1816.171. 

^^^. .  .:.:::.:::::.M„%tS*  '''■'°- 

■Sod .Mlasourl  Reports. 

2°l,-    .Vloderii   Reports. 

Mon .Jlolloys  Irish  Chancery  Reiiorla 


Myr.   Prob MySck^   ProlfJ  '  I?"'"-"*'   Iie|»n.    (1S3.V411 

N    C.  '^'■'  ^ ■  WH"r"°'r,''^'''  ^"""f  Reports. 

N    H    C;''.,'^'™"""  Reports. 

N.f.^v.v.v.v.v.;S?»&-j^or,s. 
n:  r.  |o'r  ii.^r::.:p  i'eSs'^J-i'^g.,,-]— 

n'  w    i"",^  ^,""'''  Reports.  ' 

n:  y K^'V^,™'^™  Reporter. 

S    V   si ^''^  ^"'■''  Reports. 

Nrinn K,'"  1°'}^  aiiPPlenient. 

Nortiiam S''"',^^"''''  Supplement  Report 

Ohto  .'"".■.:    (»T'  K°S  '^T  R«P°"er  (Pen,,.,. 

on,    R    ,„ro    ,(.,    .  Ontario  Report,   (IgSLM), 

o  t  s-  ••■■■■  ■■■■■•S«a%tfe''^icP;a's'^'"«  '«'"'• 

or.  ■^■.:::::::::::'i;:^^S  """""■'  '"<"■'" 

p    R l^'''.*"}''  Pacific  Reporter. 

P.    WmV  •.■.■.'.■.■. Peer\  w  iTS'^r?"''"'''''    '"50-19001. 

ii  IS'--,' : :  pnni,yTv',:i,'rL?o?r'-''  "-"■"'■ 

Pa!  Dlit     pfS!,"'',''""."  '^"""'y  Court  Reports. 

S   St    Pennsy  van  a   District  Court  RVpor  s 

pJe      ,';''","„'.'"ianla  State  Reports.        "^ 


Paige 


Pacific  Reporter. 


Pari    Eo  ■  r'a o"^'"  ^'h. ^    Chancery  Reports 

ffie  E"''?T'  S""'"'  Cases  (Pa). 

Pick ™lll>nores  Kccleslastlcal    Repoits. 

Prec   Chv PIckerlng-s  Massachusetts  Reports 

Pitts'   L  j Precedent,  In  Chancery. 

■  Ice  S'!"'^'"'/!'  Legal  Jourial 


•  Price's  Notes  of  Practice.' E»cheg„er  Cases. 


Hi  ABBKEVIATlONS. 

Que.  P.  B Quebec  FracKce  Reportfa. 

Q    B    Queen'a  Bencb  Reports   (1866-75). 

Q.  B.  D Queen's  Bench  Oivlston   (187&-1900). 

R.  R.   Revised  Heporta. 

R.  I Rhode  Island  Reports. 

Redf. Redfleld's  N.  Y.  Surrogate  Reports. 

Rett Rettle's  Crawford   &  MeivUle's   Scottish    Sess. 

Cases. 

Rich    Bq Richardson's  S,  Car.  Equity  Reports. 

RusB       Russell's  Chancery  Reports  ( 18i3-9 ) . 

R    ft  Mr    Russell  &  Mylne  (1829-31) . 

S    C      South  Carolina  Reports. 

g'  C    R    Supreme  Court  of  Canada  Reports. 

BE        South  Eastern  Reporter. 

g'  J    Solicitor's  Journal. 

g'  ft  R Sergeant  &  Rowle's  Penn.  Reports. 

S'  ft  S    Simon  &  Stuart. 

s'  IHT    ' South  Western  Reporter. 

S'ch.  &  Let Schoales  &  Lefroy's  Irish  Chancery  Reports. 

Scbouler Schouler  on  Wills.  5th  ed. 

Qp    L   R     Scottish  Law  Reporter. 

Sim         Simon's   Rejjcrts    (1826-50). 

StarV  N.  P Starkle's  Nisi   Prlus  Reports    (1814-23). 

Sm   L  C Smith's  Leading  Cases. 

gm'  AG Smale  &  Glffard's  Reports   (1852-7). 

So  Rep.  (or  So.)  ...Southern  Reporter. 

Sw  Swanston's  Chancery  Reports  (1818-9) 

Sunin'      Sumner's  U.  S.  Circuit  Court  Rpports. 

T    R  Term  Reports.  Dunford  &  East. 

Tarn.' Tamlyn's  Rolls  Court  Reports  (1829-30). 

Tenn       Tennessee  Reports. 

U    c*R      Upper  Canada  Queen's  Bench   (1844-81). 

U'  q\   I'nlted  States  Reports. 

Vern        Vernon's  Chancery  Reports 

Va Virginia  Reports. 

Vea  '  Vesey'a  Chancery  Reports. 

Ves"  jr      Vesey  Junior    (1810-18). 

Vea' ft  B    Vessey  &  Beames'  Chancery  Reports  (1812-14) 

Vt  *       Vermont  Reports. 

W_'  ft  g    Watta  &  Sergeant'b  Penn.  RepoMs. 

^'  L    R Western  Law  Reports. 

yf'  ft      Weekly  Notes.  London. 

w'  R  Weekly  Reporter.  London. 

w*  V*.' ' West  Virginia  Reports. 

W^k        Walker's  Penn.  Reports. 

Wash      Washington  Reports. 

WattB      Watts'  Penn.  Reports. 

Wbart '  Wharton's  Penn.  Reports. 

Woodw       Woodward's  Reports,  Penn. 

Winrh  ..Winch's  Common   Pleas   Reports    (English). 

Y  ft  C  ■    ■'               ..Younge  &  CoUyer's  Bxch.  Reports  (1836-42). 
YounM  Younge's  Exch.  Reports   (1830-32). 

Y  ft?  ;.::.:.:.:..Younie  &  Jervls-  Excu.  Reports  (1826-31). 


ADDENDA 


10  1>.  h.  li.  T35.  ('■i">-lee.   Hut  >vv  t.ordon  v.  Jlolland, 

I  and  .,,nv„t  al    the  real  and  personal  ™tate,  and  the  pr^ 

,„,  "  ,  "'  '"  "'»  "ivemnient  Savinss  Bank."  Maodonald    1 

U  0,  foll„w,n,,  ne  Hurke  (1008),  .^  rh.  248,  held  thata,  nta- 

-•■  ««rd»  were  not  n«,d  the  exeontor  had  p;wer  to  LTJZ 


Uv 


AUUESDA. 


Ue  McVor- 


tru.t  run.U  i.i  securitim  authorized  by  the  sUtulc. 

„„■,:*  (l!Mi),  23  1>.  1-  li-  "'W-  .    ,     ,      ■  I 

1>.  ■i:u,-lHveAtmenl»:    At  the  rurnt  sess.oi.  ..1  the  Legisla- 
ture (llllll),  the  Trustee  Aet  was  aiueuiled.  as  follows: 
1    This  Aet  may  he  eited  as  The  TruWer  .Ul.  !UIU. 
■>.  Suhseetion  1  of  seetiou  -'S  of  JVk  Tn.Mee  Ad  is  repealed 
audtlie  followinssuhstituted  theretor:-  ,  .  ,    ■, 

-s_(n  V  Tr,  .tee  having  money  u.  his  lia.uls  whieh  it  .s 
hi  dutv,  or  whieh  it  is  in  Ws  dis,ret.ou  t,.  uuest  at 
!:llt,'may  invest  the  same  in  the  l-^-"---  -;^- 
stoek  or  other  seeuri.ies  of,  or  ii'^'^'^'"-^'^'^'"^^^ 
ment  of  the  Dominion  of  Canada,  or  ot  or  g"^''"  '^ 
l,v  anv  I'rovinee  ot  Canada,  or  of  the  (ioverntnen  o  It  e 
,-nit.l  Kingdom,  of  ot  any  ni„„u.,paleo,,»ra,,^u 
tanada,  ineludinR  debentures  tssued  lo  l>»Wi  ^  <«^ 
nun.o«es  or  guaranteed  by  any  mu.uet|.al  ,or|><iration  m 
Z:  or  Lured  by  or  payable  out  of  rates  or  ta«. 

U,vi„d  under  the  law  of  any  Prov.nee  of  <  "'"'J;    "  f  ^ 
o,.rtv   situated    it.   su,h    |,roMnee   and   eolleetlble   by    <.r 
m.d      l   munbipal.ty    ■.    whieh   sueh    property    >s 
iZ,;       t.  the  sante  manner  and  with  the  sante  rtght 
t    nh     ing  pavntent,  as  in  fh..  ease  of  general  mu.ne.pal 
u    i     sK-l    mnnieipality,  ,.r  in  seearit.es  whuh  are  a 
;:, MJe  on  laud  ,    'd  in  lee  si.nple  in  O,,tar,o,  Matn- 
Lhl    Saskatehewan,  Alberta  or   British  CoUnnbta,  pro- 
M  sueh  investntents  are  in  other  respeets  reasonable 
and  nrop       or  he  n,av  entrust  the  san.e  to  a  trus    eom- 
nv    n  orporated  or  lieensed  under  the  laws  of  Ontano 
to   imlt  as  bis  age..t   iu   any   of   the  above  meutioned 
IZZ       the  „«n„er  eon.e.nplated  by  s„b-see„on 
^t    e-  tiun  n  of  The  Lew  m,l  TnM  r.ri,orutwn.  Act. 
01  stLtion   i<  ,„,,„,„,nv    u'eused  under 

provided  that  in  the  ease  ol  a  '■'""I"'""    '      i^„t,„. 
ibe  laws  of  Ontario  it  has  lK>eu  a,.proxed  by  the  L.euten 
ant-tiovernor  in  Coui.eil. 
,.    .6i~,.i.Mlil,l  „f  rn,sle.s:     It  is  not  open  to  a  trustee, 
,     ■  ,7  r.  1       leen  a  breach  of  trust  and  a  loss  has  followed, 
:'™,  V    :,  " Llt^irbe  h.d  s.r,etly    followed  the  d.ree- 

,  the  trust  an  enual  or  a  greaU.  loss  ,mg  -  have  tak  ■ 

J.laee,     llriM,-. nV,.a   HI ""■  '"■   V.   """^   '-   -^  '  •^- 

n    I    R   944 

V    m-I«ve.lme„h:    A  testamentary  direelion   to  reta.,, 
i„v!;,n';ts  mlde  V  the  tes.ator  d.a-s  not  a,no,n,t  to  an  ,m„hed 


•VIJDEMIA. 


Iv 


l-:;ftf^.,l:r;;;r:-;:;--::r,r;::r:;:; 

llic  TOtnti',  as  livlivirji  «,>li,.ir„r  n,„l     li  ,  ,  ,     '""~  "I"  "• 

in  thr„„j:l,  „„  agent;  a,ul  wIuto  tl„.  „.,,,„',  ,.,„„  ,,-;„    *" 
""0  IXT  oe:,t.  o„  nv.-year  l„a„,,  an  a,l,Ii(io  1   „n 

«r  /'.(r™„  £,ta,,  (jian.).  K  I),  r!.  11   -,G.  '         ""'  "'™">'- 


EXECUTORS'   ACCOUNTS 


CJIAI'TKR  I. 

JuRISUIcriO.V  OF  THE  t'oi'nT. 

Z\M    \    . """""^  r*"  ""^dictiou  over  eicccntors  and 

tones  and  accounts,  conferred  in  England  on  the 
Ordinary  under  21  Henry  VIII.,  ch.  5,  except  in  so  ar 
as  the  same  may  have  been  revoked  by  sub.enuent 
ZlloTlZ  ™'r-    ?"'"-''  "*  *''«  SurLgate  Co^ 

Ac  E  S  O  1QU  't^'ro'  '^  "^  ""'  ^"^'•"«"""  Courts 
Act  Kb.  0.  1914,  ch.  62,  seem  to  bring  tlie  practice 
back  to  the  practice  under  the  ancient  statute  of  Ho;.; 

st^LlT  "i  '"  ""  '""•'""  P™'"'™  ""<''=^  this 
ta  nte  neither  the  executor  or  administrator,  i„  ge„- 

r-,T''tl  f '"'"'"'  ""y  inventory  unless  he  was 
psted:  Williams  on  Executors,  9th  ed.,  84  .  I,,  phil- 
stated  by  Sir  John  Xichol:  "The  Statute  (21  Hen 
tr«t„;»  ;  '  Tut^-'  '■^'l"''""''  "«<='"'»-s  and  ad.nin.s - 
iTthont  1,  •"'  '"^™*""<'^  ^^  part  of  their  duty, 
without  any  proceedings  to  call  upon  them  to  do  so 
The  modern  practice,  however,  is  certainly  not  to  ren. 
der  an  account  unless  it  shall  be  called  for-  but  the 

v\7s  oath  r*  'T""'"  """  ""  •'-  •'"""'I  hi^-if 
required  "        "  "  ■^°"  """""*  ^'"^"  '"^  '»  hy  law 

rtnlv      n^    ""  'nventory  and  render  an  account  when 
l-nMlege  to  do  so  volunt.irily  in  any  case  in  which  he 


Si::;:!:^^.^ .;v..«....m.«.t), 

,„„,,  ,„  „•   -Uod  upo,^  but  s..     Uo       'n.  J  ^^_^^  _.^ 
,.,„.o..n.u.iv..    a  1.  .ou«h  m-t  at    1       ,^^^^^^^^_  ^^,,_, 
picscnttttivr  of  the  ""' "^?""°,.  „,,  ,),„(  anv  pnrt  »f 

,„  eft..cts  of  tbo  first  testator  -  '*  ;»!/_'',  .^,.,.  at 
,„,  into  bis  ba,,.ls:  «"<:^^^;  ^^,,^  ,„e  is  a  surviving 
„.ir,3.     And  tbis  IS  so  oyn  w  ere  t  j^„,(er„/ 

'•-•-•"■■,  "f  ;;'^,'r"'r  o^w  "bat  bein«  liable  to  be 
(1824),  -1  A.l(l.  iU.     It  '"   '  undertake  to  render 

,onfronte.l  .'itb   a   -"""^  ,^^/;h  ""  tl  jurisdietion 
,„„ined  unsettled  "P    »  *\^  ^^t^^;,  testamentary  was 

;:::^r:':;^s^Tr;i:^^-j;---^^^^ 

rtrrJltlryVm.  in  tlns^part^u^^  ,_,,,,,  ,^ 
Tbe  older  oases  in  tbocomjn  a.  ;ot^^^^^^^  ^^^  _^ 

;^U^ttuorrt]::f^-.ac^to.^- 
;;;-^::r;b:dir^;;^e^^^^ 

■„,  Archhishop  of  Ca^terhurps.  " '«'«J^    a  stinetion 
''''  and  .ore  fully  a  page  315    The   a^^^_ 

is  marked  m  Cafe  isiae  ^-  "    J  ^p  of  Henrf'' 

,3..,nd  applied  mamore  modern  ™^.^^^^^ 

M«  V.  Freiich  (ISIb),  f J*'- ■*,.       „{  the  Ordinary  m 
restriction    to    tbe    ease    of    a    legate 


■IL-RISDICTION    OF    TIIK    COfnT.  1 

JratlL;:"::*"^-'  """  ""'  ""'"'  "^  »-  decisis,  „ay  be 
in  a  note      Rnt  n,«  ™,i.  i      ■!  ""KSPsiea  by  Williams 

at  all  referro,]  toln  Orlmt        I'  It  ''""««'>'  ■"" 
Xi...ol  -aintainilV  tliat"fhe^d„-tie;'*n^:;  Ord'""" 

:.eno:XhTittt"  s  "rr  toiz;  t- 

«»«  (1824),  2  Add   Eo/siq     Th        ™/'"^''/-  •"-"•■ 

-a=^Kt:^5i-F--- 

the  r„,e  of  conrtTp^rilfe-L^^^-a:   ^  ^ 0"' 

.liot]o'n"dot  t^arwheV'th  "^^ •''"^^'■°''  »' i"-- 
DiW.ona,Co„"t^r«X^^^^^^ 

s™:  sr*,"'  "^T'""'  "'^'"""■t^  "^f"- 1  - 

.>.e  qn^««L'"h"?rled"  Taf^fr  '"  fr.  ""^ 
-=et"l«;it  Tt  ^^''"r"  '^"  '-  - 

•^f-a'^?:?rsi!j^Snt^'""'*"- 

rl,    u  T      Vi-      "^"^  "^"-^  amended  hv  5  Edw  VII 
'■■  ".  by  adding  the  provi«„n.  now' found  in  Inb-' 


71  ,\«  tli«  Act  now  Btanils 
,ho  Sur.oK«t,.  JuilKe  ha«  3"J  j^  „t  „„d  concern- 
and  make  full  '■»»'»^y  ""^(^X"  „  decon-cd  was  po». 
i,„  ,he  whole  P;.X:'I'']^d  the  adminUtraUon  »nd 
,PH«ed  of  or  entitled  to,  M><J  J  ^„    ,,  „  manner 

disbursement  'hereof  in  »»»'  „„a  ,„r  such 

as  may  be  done  m  "•;/;»;",  ae^ide  M  disputed 
„„,„.,„,  nmy  take  e^J^.,c.    a^^^^.^^   ^ 

matters  arismR   m  sucn  (,^.,  ,..  ole,  8  0.  \\  •  N. 

appeal  under  section  34.      hee  u 

180,  182.  .     ,        ,.„„  i,  v»ry  wide  it  was  not 

Although  this  l^'K-^^V^^VH^n  on  an  audit,  or 
intended  that  power  ^l>°uld  be  K  ^^  ^^  „f  t, 

passing  of  accounts    ^°^\l,^  ,,,i„,,   and.   prac- 

Utate  and  adjudicate  »P™/"Xs  the  Act  now  stands 
^i^ally.  administer  the  estate     As^*^.^_^  ^^^  ^^„ 

a  Surrogate  Judge  1"^  ""  ^  ^e  his  claim  and  to 
a  creditor  of  f  ^^^^^  J^.Cd  allow  it  or  bar  ... 
adjudicate  "?«",  ™f-^,  "  I'o  T.  B.  136.  ^  ^    _^^ 

,„  re  Mch<'urr  <  f  "^^-JJ/^etween  a  V'^y^''^'    "  Z 
There  is  no  'l'f"™"^  °     ^y  an  executor  to  pa> 
other  creditor  and  -I'^^^^Z  Judge  has  power  to 
„is  own  claim;  «°'i.  *^^„7"  f^ocutor.  as  between  tbo 
nvestigate  the  claims  of  an  ^'■^"  ^j^^t^  upon  them, 
exe^ntor  and  the  estate  and  to  ad^»^^   ^^   ^^„._  jj,,„„ 
Shau-  V.  TacUberni^i^^^-^,  „   336.  1069. 
Tr,.st  Co.  V   Bensley,  12  0;^^.  ^on.  Rule  642  • 
Con.  Rule  (1913),  •^-'yp„,,^,^.  but  the  Surrogate 
does  not  apply  to  SivrrogateC-uU 

Judge,  acting  as  the  S-uj-  K  .  ,j  ^e  has  been 

•^rifdiction  to  set  aside  an  orde    ^^^  ^^^  , 

adnced  to  make  ''y  '^e  froirt         ^^  ^,^^^.  ,„  orde 
obtained  it,  and  also  to  f^^",,!  not,  however,  to 
which  he  has  made  by  ™;^tf^;   ^^      Judicial  deter- 
correct  errors  which  ■;  h";™;  „,,ieb  he  has  actuall> 

„i„ation  of  ""yXrXs""'"-"'**  ■'"'''^'  '".""f  the 
passed.    The  acts  of  AeJ'urr  „  ^^^  ^^      j  ,,  e 

Sj&C«rpor<.,o..090-),1.0.1,.H.. 


iinwDiiTioN  iiF  TiiK  cornr.  j 

That  II,,.  Surn.sratc  C.irts  mo  n»t  »t„tutorv  ,„„rts 

nrrTf  ""'•\,"'"''^  I"'»'^^>'«  "■•'i-l'  ""•  iT.  term,  .„„- 
forre,l  upon  them  hy  the  SurroKate  Ciirtn  Art.  f„ll„w. 
frm„  tho  ,  onsinn  of  the  Court  of  Cn„„„„n  V\.«,  i„ 
Onml  V.  (!r,„t  Western  /l„.  Co.  (IS.W)  7  C  P  438 
and  that  of  the  Oourt  of  Appeal  In  f»«,„«„/,„;  v  (*  „.' 

ihwl'.   P  •  ''■  "^^  •'-'•  "'"'  *"■'■*•'■'  ^""'^  ('««-').  1.^ 

Abbott  s  Prnc.  12. 

SeHion  >■''■>  <'f  U,,.  Surn,„nt,.  C.uMs  AH  ,loe«  not 

ont.  r  upon  the  Judge  of  the  SurroRate  Court  pm^^y 

.  a.l,,u,l„.nt,.  np„n  „  Haiu,  ,„  „,„„ey.s  of  a  deeease,! 

P-rson  „p,,„  an  all.-Ked  ,lon„ti„   ,n„rtis  cau.m.     The 

elmrn  or  .jenunid"  referred  to  in  sub-aection  1,  when 

that^»„l,-seet,on  is  ,e«,I  in  the  light  of  inh-seetions  4 

and  .,.  ,»,.  early  a  elaini  or  denuind  agiinst  the  estate 

by  a  ereditor  for  puyniout  of  a  nionev  demand.     The 

claim  of  a  person  seeking  to  establish  a  donalio  mortis 

>m,m,  where  something  has  to  be  done  bv  the  exeeutor 

or  administrator  to  perfect  the  title,  suef,  as  indorsing 

a  cheque,  or  givmg  a  receipt  to  a  bank  for  monevs 

ILT^^'T,,"'^  °'""'""'-  '"  """  ""'>•  '»  ''"ve  it  de- 
dared  hat  the  property  npon  the  death  of  the  donor 
.  ease,l  to  be  part  of  his  estate  and  became  the  property 
of  the  donee,  but  that  the  executor  or  administralor  is 
a  trustee  for  the  donee  to  make  the  gift  efTeclual. 
He  Graham  (1912),  25  O,  L.  R.  ") 

By  (•!■.  22,  8  Geo.  V.,  The  Surrogate  Courts  Act  is 
amended  l.y  adding  the  following  subsection  to  sec  2- 
Claim  or  demand"  shall  include  not  only  claims  or 
demands  of  cre.litors,  l,„t  also  claims  or  demands  by  or 
against  other  persons  as  to  the  ownership  of  personal 
property  not  exceeding  in  value  $800. 

^n  executor's  right  to  apply  any  part  of  the  assets 

ih  H  "  "  ^.  u  **"*  P"^''""'"  *°  himself  of  the  in- 
debtedness of  the  partnership  firm,  of  which  he  and 

he  deceased  were  members,  may  bo  determined  on 
the  audit  of  the  executor's  accounts.  /„  re  Drum- 
"lond-s  Estate  (1917),  165  N.  Y.  S  78 


KXKliriMll>'   AllOlNTlt. 


rHA\'TKK  U. 
Tiir.  P()WF.«»  »>•  *  MA»Tiiii 

.    1  n.il   in  ll>   Mclntiire.  fupra, 

;:;/:;';.;;;;-nfr«."«.M''H., 

"''■'\:,.'°'':r; .,,,,...- .."■■"• ■■""■■'" 

sliiill  havo  power:  „,p|. 

(,,)  T..  take  the  accountR  with  r.Kis 

.lofault,  might  have  We.,  roce.vcl; 
(r^  Til  set  oocupation  rent;  „n„ir9 

S  To  take  into  '^-''^^J^^ZZZTZ 
and  lasting  ""P™""^'^;;,^!  otherwise 
other  expenses  properly  incuneu 

or  claimed  to  be  so; 
(e)  To  make  all  just  allowances; 

!/!  To  report  ^r^:^;^-^':^^,  - 
(3)  And  generalb,  in  taking  ^^^  ^^^  ^_^, 

had  been  specifically  referred. 
4n.  The  Master  may  oaijse  parties    o^be^e.  - 
„mined.  and  to  PJ-'^uce^book^^^  paP  ^^^^  .^^ 

„„.,  as  he  t'""'"/,V^;^,'"ar    to  be  produced, 
books,  papers  and  *""»5»  j    ^e  left  in  his 

and  -"en  and  how  long  th  y -^e  t  ^^^^^^^^_  ^  ^^^^ 
o9ice;or  in  .•■":•'"  lit  aoe- 


TIIK    I1IWKIIH  MK  A 


to 
at 
me 

ex- 
rit- 
hat 
Bed, 
hiB 
that 


"""•li  I kH  Mild 


|ui|>cr« 


li'liiiNiti'il  in  liJH  „(K,.,._  ii 


wililiKK  nlioiilil  I,,.  Ii.f,  , 


til 


»"iin',  nt  Huch  tiino  nnd 


'»•  iniiy  nhi-  iliriM-l 


n«|wti„n  tlipreof  hy  t|,„  j,„r, 


i"M»  for 


c'xppiiicnt. 
417.  AVIif 


in  Biii'h  iiiiiiiiini'  ,1,  (||,  ,1, 


re  nil  mriiiiiil    is    tci    lir    tiik 


HPcoiintiiiK    pnrty,    uii|,.„s    t|„,    \| 


fii.    till. 

•} •-^"■''■n-.i;;';;,;;,:::: ,:::;;;  ,;;i^:i:r 

f".m,v..nfl..,ll,y„fli,|„n,.    Tli,.  i„.„is  „„  .,  ,,i      C 

"" ■•''''''''^  "'"I  »'mll  not  liiMiniiexiHl  tlJr"t,, 

■»I.S.  Til,.  Masli.f  may  ilin.ci  Huu  i,,  |,|ki,,,,  ,„. 
;:""^-^H...|".oksof„..,.,,|.,lUnwlli,.l;lt^^^^^ 

l;™i,l„.,„k,.,i,is,„„™/„™.,.v ,i,.„r,li.      1,1 

"I  th..  niall,.,stli..n.iii,.o„t„i,i,.,|. 

41!l.   H,.fon.  ,„,„ liii^;  ,o  III,.  i„,„,i,      „,„,  ,, 

a  !»>  I,>i  t  I,,  piirpos,.  nC,.,it,.riii„  into  th..  „,.,,,„„„ 

s|"'Hi,„,  oi  voi„.l„.,.s,  an,l  if  ,l,.o„i,>,l  ,„.„,,„  t|„. 

Mos»..xan,.nat.on„f  tli,.  a,.,.ou,ui„«  „a„y'„„  ,„, 

nth,  uut,  ttitl,  a  vi,.w  to  a«.,.rtaiiiinK  «imt  i,  a,l 

.n.tted  and  what  i,  ,.o,it,.s„.,l  |,,t«o,.n  the  ,,aHi,.' 

420   A  party  seeking  to  ..harRe  an  a ,„,iti„jt 

.Til,  "■■""  "•"",'"-„''-  '"  '"«  a-''"»"t  «.in.itte.' 
to  haN,  r....,.,v,.,|,  shall  give  uoti....  ,li,.,.c..d-  to  the 
"•■e-nntinK  party,  stiitiiig  „s  far  as  lie  Is  al.l,.  th,. 
;"""»nt  sought  to  1...  ohar«e.l  ami  the  ,,arti,.|,l, 

hereof  in  a  sh.,rt  and  siioclnet  manner.  The  Ma« 
ter  may  ilireet  any  j.arty  who  seeks  to  falsifv  an 
»ee.,u,it  to  <U    ver  par.ieiUar.  „f  th.,  ;.,.„,  ,,,^1^ 

■imiihe"  ""'""""^^  "'"'"   "■'■•■'•  '"  "'"  """>  t>y 

mation  of  the  accounts,  is  one  not  Kenerallv  a.-te,l 
"pon  on  an  audit  of  ac,..,unts  in  the  sSrr,^    o  o  J 
l"'t  .1  ..«  nften  of  ..reat  v„l„.  i,,  narrouinflL  ,:::!; 


in  case  »f  disputed  l^.XZr.)>Z^i^o\e  a  credit; 
an  omission  for  f '*  ^^'^^j,' 7„„  the  debit  side  of 

prroneous.  iMtKf,\    19  Gr.  427,  it  was 

in  ScMhorpe  v.  Burn  i^^^']'^^^^  tl.e  Muster 

held  that  by  the  General  Order  ol  ^^^  ^^^^^^^^^^ 

had  been  given  a  S^^-^'^.f '^^  ""  ven  to  the  Masters 

to  be  taken  before  the  Master  ,^^  ^^^j^^^^ 

The  settled  practice  « Vl'™",,"°Jnn,ier  the  General 
as  it  has  long  been  ««»f  ^'^j^^^'.^^u),  that  under  a 
Orders  (now  Con.  R>'1-^  ^  ^^  Mas  r  may  inquire 
judgment  or  order  to  '''^e"»nt  the  M  j^_„„j 

into,  adjmlge  and  ^P"^' ^X-  ,„  „ent  or  otherwise, 
this  whether  the  J«^">ent '^  '>  ^^'^  ;„  ,^,  pleadings 
and  whether  the  matter  is  reterrea  ^^^^^^^ 

or  not.  That  f  f  «"'™*  i;jX«(e  v.  Sft«((  (1884),  27 
l.y  the  Court  of  Appeal  ^J  f  ^'^f^^..^,,,,,,,,  L/e  ^.s- 
Ch.  D.  Ill,  28  Cb   n  V   111.  ana  ^^^^  ^^^^  ,^^^„ 

•'•V,.!^^LencetoaM.sterl.al3h^P;;;^-;- 
^,„  into  tb"  dealings  'ff  J^"  \he  exeent  ^^^.^^ 

Lsband  (t..e  te«t«tor)  ^e*ore  lu^^^^^^^^^  ^^^j,,,. 

whether  she  was  •'"t'"^'^  '  „/„]7rso«  17  P.  B-  W- 
,n  Sten-art  T; /  'f;':;^ii',fadministration  decree 

of  the  will.  ,    ,  ,  auction  for  $800. 

oni:sr:^-----^«"''^^^"^ 


TlIK  I'OIVEIIK  OF  A   MASTKIl.  ;i 

Brunswick)  found  that  tlie  property  was  really  sold  to 
the  executor,  and  that  the  yalue  of  the  property  ^yas 
$1,800.  Held,  that  the  Probate  Court  liad  no  jurisdic- 
tion to  set  aside  the  sale,  but  it  had  power  to  charRe 
the  executor  with  the  additional  $1,000.  Re  Daly,  Dalu 
V.  Brown,  39  S.  C.  B.  123. 

A  subpo'na  may  issue,  as  of  course,  to  secure  the 
attendance  of  a  witness  before  the  Master.    Ilanmmi 
y.  McRae,  17  p.  R.  567;  18  P.  R.  185.    A  Master  may 
inake  an  order  for  the  issue  of  a  conmiission  to  take 
he  eyidence  of  witne.sses  out  of  the  jurisdiction.     Ilor- 
lockv.Eschiveiler,  11  0.  L.  R.  140;  Townscnd  y.  //,,«. 
ler  ,•!  C.  L.  Tmies  310.    But  he  cannot  make  such  an 
order  ex  parte.    McLennan  y.  Helps,  3  Chv.  Ch   193 
He  cannot  order  a  witness  or  a  party  out  of  the  juris- 
diction, to  come  within  the  jurisdiction  to  be  examined 
as  a  witness.     Connhlli/  y.  Connor,  12  0.  L.  R.  304 
.     ^  Pf'J'  '*''"'  is  to  be  cross-examined  on  his  affidayit 
IS  entitled  to  notice  of  the  items  on  which  he  is  to  be 
cross-examined.    Be  Lord,  L.  R.  2  Eq.  605;  Re  Cum, 
li  P.  B.  3(9.    It  IS  not  sufficient  to  inform  him  that  all 
the  Items  except  one  are  objected  to.    McArthir  y 
Ihidgeou,  I..  R.  15  Eq.  102. 

Under  Rule  417  the  affidayit  yerifylnp  the  account 
and  the  production  of  the  youcliers  is  prinui  facie  eyi- 
dence sufficient  to  warrant  a  Master  in  passing  the 
accounts,  and  where  yoluniinous  accounts  haye  been 
passed  under  this  Rule,  the  pointing;  out  of  one  or  two 
Items  as  objectionable  was  held  insufficient  to  warrant 
the  re-openiiifr  of  the  account,  hi  re  Curn,.  17  P.  R. 
3(9;  25  A.  R.  267. 
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EXEl'lTOKH     A<'>'"l'N1'«- 


I       '■ 
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CHAPTER  III. 

DiTV  TO  Kr.KP  Proper  Accoi'Nts. 

It  is  tlio  bounden  duty  of  an  executor,  or  other 
trustee  to  keep  dear  and  distinct  accounts  of  the  pro- 
perty which  he  is  bound  to  administ  r.    "•  tl'««f°'-«' 
l,e  chooses  to  mix  the  accounts  of  the  es  ate  ^Mx  his 
own  accounts,  he  cannot  thereby  protect  himself  from 
accountins,  and  from  producing  the  origma   books   n 
which  any  part  of  the  accounts  may  be  '"^"te'i.    '    '^ 
a  more  .lifficult  question,  as  between  an  exeeutor  bound 
to  pro.luce,  and  his  partner  in  trade:  but  if  the  par^ 
ners  have  permitted  him  to  luix  the  accounts,  it  seems 
thev   cannot   afterwards    objec.   to   the   production, 
clearly  they  cannot  do  so,  in  a  case  where  the  executor 
admits  having  lent  to  his  firm  part  of  the  trust  pro- 
perty, and  that  the  firm  has  been  dealing  with  it.  /•  ree- 
manv.  Fairlie,  3  Mer.  43, 17  B.  B.  7.  ^^pther 

It  is  the  first  dutv  of  an  accounting  party,  whether 
an  a^ent,  an  executor,  an  administrator  or  guardian 
;•  .r  in  this  respect  they  are  all  in  the  same  situation) 
to  be  constantly  ready  with  his  accounts.    I  earse  v. 
Green,  1  J.  &  W.  133,  20  B.  B.  258. 

JnKilUm  V.  KiUins.  29  Gr.  472,  the  administratrix 
was  disallowed  her  costs  up  to  the  hearing  *  '"«^»'« 
had  not  kept  proper  books  of  account  of  m«,"«^  P", 
taining  to  the  estate,  although  no  loss  had  recited 
herefrom.  Proudfoot,  V.C,  said:  "I  think  that  this 
negligence  in  not  keeping  accounts,  and  where  the  mat- 
ters "f  the  estate  are  left  to  rest  to  some  -"tent  m  her 
memory,  and  on  scattered  memoranda  is  ™ffi"™  J" 
justify  the  institution  of  the  «"'t,  and  therefore  tha 
he  defendant  (the  administratrix)  must  Pay  the  costs 
'o  the  hearing."    See  also-Sm.H.  v.  Roe,  11  Gr.  .511. 

Executors  must  never  forget  that  their  accounts  are 
subject  to  the  closest  an<l  most  rigid  examination,  and 


Dl-Ty   TO   KEKP  PROPER   ACCOUNTS.  1] 

that  the  only  way  to  avoid  suspicion  of  .lishonestv  is  to 
he  ahlP  to  she^-  at  any  time  eacli  an<i  overv  transaction 
accurately.    Re  Stanton,  41  Misc.  (N.Y.)  278. 

f„r.^"'fTl'"*  "?n  *''''"""*''  "■••'  '"  f^*-'  accurate,  the 
form  of  them  .,nll  not  suh.iect  the  trustee  to  liahilitv 
for  costs,  unless  the  confusion  has  been  desiRne.l  or 
has  been  such  as  to  necessitate  proceediuRs  bv  action 
or  otherwise.  McMillan  v.  McMillan.  21  (irp  379 
And  an  executor  who  discharges  his  dutv  honestlv' 
but  owing  to  want  of  business  training  keeps  his  ac- 
counts loosely  and  inaccurately,  will  not  he  deprived 
ot  his  costs.  Hoover  v.  Wilson,  24  A.  R  4''4  In  this 
case  the  Court  points  out  that  the  e.wcutor  was  well 
known  to  the  testator,  whose  agent  he  had  been  for 
seven  years  before  the  testator's  death.  It  is  doubt- 
tul  If  the  oudgment  would  have  been  as  favourable  to 
the  trustee  had  he  been  an  administrator,  or  other 
v^olunteer  trustee.    See  also  Smith  v.  Cemer,  24  W. 

On  a  reference  to  take  an  account  of  a  trustee's 
dealings  with  an  estate,  the  Master  omitted  to  ascer- 
tain the  amount  of  the  trustee's  charges,  costs,  etc 
and  reported  that  the  trustee  had  failed  to  keep  ai.^ 
regular  set  ot  books  shewing  a  debtor  and  creditor 
account  of  his  dealings  witli  the  estate,  but  not  stating 
that  for  that  reason  he  had  been  unable  to  ascertain 
the  amount.  Proudfoot,  V.C,  held  this  was  not  a  suf- 
ficient reason  for  omitting  to  find  the  amount.  Life 
Assurance  of  Scotland  v.  Walker.  24  Or  293 

It  is  the  further  duty  of  the  trustee  at  all  rea.son- 
able  times  at  the  request  of  the  cestui  que  trust,  or 
other  beneficiary,  to  give  full  and  accurate  informa- 
tion as  to  the  amount  and  state  of  the  trust  property; 
and  permit  him,  or  his  solicitor,  to  inspect  the  accounts 
ad  vouchers  and  other  documents  relating  to  the 
estate.    Sanford  y.  Porter,  W  A.  H.  565. 

r,.,t"*^  '"'■/'  '''/"'■"'«,"''"  "-"^t  be  given  although  the 
<•«<«,  que  tn,.«t  ,s  only  „  reveisionary  legatee  expec 
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In  ye  Dnrtnell 


I'  1 


t:M:' 


tnnt  on  the  death  of  a  tenant  for  life. 

(1895),  iCh.  474.  w„  furnish  the  solicitor 

Where  executors  refused  to  f»"'f '  }|r      v  ^-^ 
for  a  residuary  legatee  .-ith  an  accou„  .  although  the^ 

„ffered  *o  permit  the  P'«"f\«.''^^;^f„;%he  Court 
^-:^r-*^}r^o£orL.a— tration 

teelhich  is  to  have  his  a;™-*--'-;i  ,t  nCrma 
inspection  at  all  *""«.'•  «'"^j°f;%t  trust,  whenever 
tion  to  all  .ho  ';[;;f,";;X    which  the  Court  will 

field.  I.  R.  4  Eq.  p.  6,3  ^^^^^^^  ^^ 

But  a  trustee  is  not  hound  to  ,  n  ;„„ 

demand -only  to  have  "'""J-f' '^j  ^e  beneficiary 
Sn.Uk  V.  «-."„«';;;  .P^tf;  aLments  he  must 
requires  a  copy  of  the  a^™™"  ,j  f„  ^  i^  not  fair 
p«,  ,he  necessary  "P*?  ^^M  „n  the  estate,  and 
that  such  costs  should  he  "^^^^^'^  ™  ^^e  person- 
the  trustee  is  ""*  ^"""'^  *" '""^V^  B.  B  218.  The 
ally.    Ottley  v.  GMji,  8  Beay  602.  ^  »^         j^  ^  ,„,;- 

rule  is  the  same  «>'<■' V"^,  ."\*l!^be   5^  L.  J.  Ch. 
eltor.    He  BomortK  UarUn  ^.  M.  &»  ^  ^, 

Tl  ttt'^iTt's  thf  dX"'  f  a  fr'uste'^-to  render  his 
'"      *tftMn  a  reasonable  time  after  demand, 
accounts  ,  itmn  a  ica  f,,rnish  accounts,  he 

AVhere  a  trustee  is  reqmred  *»  "^^'^^^  „,  g„„- 
i,  entitled  to  have  the  costs  of  do."?  ^o  P".  S^^^ 

anteed  before  complymg  with  the  request. 

-t'5:v.Mc«.<.l.aB6B.exe^ 

nS^;ra^""nrde\^™:rtothe..^ 
on  his  demand. 
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In  re  Tillott,  Lee  v  Wihnn  (1892),  1  Ch.  86,  Chittv 
J.,  said:  "A  trustee  is  bound  to  Rive  his  cestui  que 
Irnsf  proper  information  as  to  the  investment  of  the 
trust  estate,  and  wliere  the  trust  estate  is  invested  on 
mortgages,  it  is  not  sufficient  for  the  trustee  merelv 
to  say,  '1  have  invested  the  trust  monev  on  a  mort 
fif^/'.u  '"'  """''  P''"du''P  the  mortgage  deeds,  so 
that  the  cestui  que  trust  may  thereby  aseertain  that 
the  trustee's  statement  is  correct,  that  the  trust  estate 
IS  so  invested.  Tlie  general  rule,  then,  is  what  I  Imve 
stated,  that  the  trustee  must  give  information  to  his 
cestm  que  truM  as  to  the  investment  of  the  tru«t 
estate." 

The  neglect  or  refusal  of  a  trustee  to  give  proper 
information,  or  to  keep  proper  accounts,  mav  deprive 
iiim  of  his  costs  when  the  accounts  are  being  passed 
and  in  some  eases  may  even  subject  him  to  the  iiav- 
ment  of  costs.    See  under  "  Costs  of  the  Audit. ' '      ' 

An  executor  who  refuses  to  give  an  account,  or  to 
pass  his  accounts  when  called  upon  to  do  so,  mav  be 
removed  from  his  trust.    Re  Beaird,  4  0.  W.  N.  720. 

In  a  case  where  proceedings  for  admin  ■  ration 
were  rendered  necessary  by  the  gross  and  ind.  ii.sil^le 
neglect  of  trustees  to  deliver  accounts,  Farwll  ,T 
ordered  the  defaulting  trustees  to  pav  all  the  co«t«' 
including  the  costs  of  taking  and  vouching  the  ac- 
counts. He  also  held  that  the  rule  laid  down  in  Hewelt 
V  Foster,  7  Beav.  348,  64  R.  R.  98,  that  trustees  are 
always  allowed  their  costs,  does  not  represent  the 
modern  practice.    In  re  Skinner  (1904),  1  Ch.  289. 

A  trustee  who  is  illiterate  and  incapable  of  keepin.- 
an  account  should  employ  an  agent  for  that  purpose 
Tr»oe  V.  Scerf,  4  Giff.  425,  429. 
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EXKCITORS'  ACIOUSTO. 


CHAPTER  IV. 

AViro  OBLUiED  TO  Pass  Accocnts. 

Rule  36  of  The  Surrogate  Court  Rules  1916,  pro- 
vuks   hat  "Executors,  administrators,  trustees  uncle 

the  application  of  any  person  interested  therein. 

The  provision  for  the  passing  of  his  accounts  by  a 
truiee.  other  than  a  trustee  under  a  will,  wiU  l-e 
fmrnHn  section  25  of  The  Surrogate  Courts  Act. 

Section  72  of  The  Surrogate  Courts  Act  is  as  fol- 

'"'"'^n  Xeither  an  executor  nor  an  administrator 
sha  ie  r^n^Tred  bv  any  Court  to  render  an  account 
of  the  property  of  the  deceased,  otherwise  than  by 
^inventory  thereof,  at  the  instance  or  on  behalf 
^.rne  Zson  interested  in  such  property  or  of  a 
:  eS  o  Zdetased,  nor  shall  such  executor  or 
administrator  be  otherwise  compellable  to  account 
*'^^';^Thi''::!^r.n  shall  apply  notwithstandir. 
„„y  provision  to  the  contrary  of  any  bond  or  secur- 
In-hCtofore  giyen  by  the  executor  or  admmistra- 

*'"'■  ,  D  Monn  2  O  li  R.  310,  it  was 
,ieJth^«:!?^:dS:;a'Zl.atfcfrt.^™i^ 
to  pass  the   accounts   of   the   guardmn  f  »"  '"J^" 

-Tw:;f:n:^:;ySrm^^->- 

a  trustee  ui'ir  the  will,  could  not  ^'e^equrred  ^o  P* 
his  accounts  in  the  Surrogate  Court  of  1'  "  d««tags 
a.  trustee  as  distinct  from  h.s  ^eabngs  as  executor 
This  is  also  now  proyided  for  in  section  70  of  the  Act. 
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Lunng.,one  v.  /.i.^.^.^^,,  (1912),  26^0.  LB  24c    "■ 

ma,  t  Zrell'ed';'"'  "'  \'"^'^''''  «<lmi„istrator 

,'.""  <^"rapelled  to  account  at  the  inatnnn^  „f 
«dn,„„st™t„r  ,e  bonis  „„„.      3/itZf  m^ 

"ompe    I  r;lTe,rtt  f  "■"'"  ""■  '"""■'  "'"'  ~ 
L  '  nu   ifprpsentatu'os  or  surot  p"*  nf  o  r^^^j 

'2  ^t«:,f  1  '"-'"v^'  ">•  deatto"  LXt":;;; 

"""•    "'i«.s  V.  Seaman,  IfiS  111   490.  n„.,«;  ,^ 

28  Ohio  St  175.    But  .'..fol^^^o^Tn'tl,  '^^ 

.ijt  cjy:r„7tii'"'.  """t*  '^  -^  -'  ""somt; 

<i>         "KaraiPss  ot  the  circumstances,  but  is  within 
he  sound  discretion  of  the  Court.    MauTofwlhe" 

.ecutor  under  Tn   *\«.  ^^^^dant  was  appointed 

Prohfte  a^ L^  c:ill'et:5'thrpaid  Z^^^ 

r«;,^6  C.t  rm"  "^  "^"^  '^^--  ""'^  " 

An  administrator  pewrfenie  /i<e  may  be  reauired  to 

pass  his  accounts  on  the  termination  of  the7i?i^ation 


!, 


"it 


'1 


,g  KXKtTTOllK'  ACCOINTO. 

r     I     ...    1  Hnirir   Ecc.  105,  BH  ncooUIit 

was  ordered  n  the  '"'«"<^f  °'  "„  the  Court  saying  it 
had  Kive„  a  release  '^J^^^'^t^;  V^leaBe,  though  it 
could  not  try  the  validity  »»;»«"        ^^  j^at  the 

=L:;;:^'T.!:Uamtyo^ane.e^^^^ 

a  legatee  is  -' ^-f^Y^Ji^.i^J,.!'^  ^r td  altho'ugh  in 
nominal  «7;" '"'^J  Kodo"  „.tieal  Court  refused  to 
Keimv  V.  Joflso.t  the  "f^"'":  ■  jhat  to  the  tern- 
try  the  validity  of  a  ">««!f'/4^^\'  138,  Denio.  J.. 
poral  courts,  m  Horr«  v.  £<!/.  ^o  r^.  ^         .  ^^ 

Lid:  "I  do  not  doubt  «»^  ^'^  j";;;;  „{  ,h„t  char- 
would  have  power  to  -^^'f '""■:"  ^Jthepavment  of  « 
acter,  ^vhioh  might  be  set  up  a«^  "^^'^^  ^  ^jff^.^t  i„ 

legacy,  as  the  J>'r>«'l'<-^°"  Isse  ^e^  1' "  »»"'  ^P'^'*"''' 
(Mass.)  T4.  j.^^iiijy  to  ao- 

-riHri^rSa^s^ 

*i:;r^«iontoaceountb.^ad^^th. 

fact  that  the  persona   ^^P'-^f-'^^i'/Lnds.    took- 
the  moneys  of  the  estate  come  into  his  ua      ^^^^^.^^ 

nrrf's  K..(«(^  10  Pa.  Dist  If  J^°;;]/„„d  that  the 

^:ft:';:^;:u;;;<EtoC'];:-.^^'UT-- 

^^.Vhere  an  illegitimate  .h^a^i^e—: 
a  widow  or  issue  or  next  ot  km   tne  ^  ^^ 

:state  beneficially  and  is  "-""f^'^^*;""  ZJ'^^'' 
V.  Tf«!/"rd,  ,5  Moo.  P.  C  434   70  «•«•'„,,  „f  the 
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.n..;^eh..„eflciallye„.i.,ed.    Kane  r.  M.uU.  23  L.  J . 

'.eM^ll't  :;,^:::,,1S  V''''; '^'•'•- '^-t  was 

l-^MnK  raised  that  am-  C    ot'TZ'''''.  '■'-'""Ption 

-•  testate.  «^;rr;;;ri^-'-i;;^ - 
Ms  a":„™t';™t":'f;st:ir'  ?*  ""'"^  """■■  "•  p-- 

also  a  residuary   e'?eeP„w  "  ™-"eoutor  who  is 
Eoo.  237.    There  sefmVt;  h  ''•  ^ <■'«'■/«'•''.  2  Add. 

or  more  xecntors  Xht  w™ l'"""'  '''^''  ""^  "'  '«» 
with  the  estate  fo"aDL„v  T^"","  *"'  """  ''«»""«« 
"".er  or  others.  Per  Zr  J„n  '"' '"r''"""^'  "^  "'« 
V.  Cunni,„to„  (1901)  0  0  r  R  '  ^f.' '"  ^"""'"ffton 
aceountitiRs  bv  different  Ll'  /  '''  ,  ^"'  separate 
eo„ra«ed.    ^^r/;!^^^l  S  "m  ^f  s"lU^  ^"- 

aeoot.:"Tt  iJ^^te-'neror  ™"-"^' -p""'.  to 
o^ecutor  is  spolcen  of Tn  To.n  ""  "'^'""  """"■•'  «»  "" 
"'«  weight  of  authoriti"?   •!','•"'  "  "■"""«'  '"'t 


1" 


EXKl  rTIIIw'  M<11>S1>*- 


„„„  «1.«  l>-;'«"»'  ■;.  .'f„ra«-"nt  the  Court  .U.tm^ 
tvhat  after  she  bee^.ne  of  ->^J'^^.^  „„a  u  wa.  VM 

„,.„  ,he  exeeator  >'»;«; '^.tate  oome  to  hi«  hands. 
„„,  liable  to  ';<•<•"""  .f''V„U  infant  execntor  de  so,, 
The  same  rule  "PP^'*' '"  ""    r  597. 

The  fact  that  the  ""^  "^^^;;  ^er  from  failure  to 
estate  for  her  lite  ^of^.^^^Zj  hv  an  accounting 
aseertain  the  amount  "J''"!  her  ami  the  allowances 
that  will  fix  the  eharses  »«»  f ''"^t;,,  ;„  interest  ]ust 
t„"her.  and  -"';  ,^  ^Cn  s'tJVe  responsible  for. 
«lmt  corpus  te  lit    tm.^  .^j,^ 

M„..»Wi  V.  M'f""^".' ^' ,^hi«    widow    eseeutrix    »">! 
A  testator   appomted  h»  ^^^^  ^  ^„„  ^^s.-- 

p,ve  her  all  his  .17-""';'^,^ ^^festate  and  nse  what^ 
,„„.lv,  with  the  right  to  sell  rea  ^j,^^  ^   , 

ever-  she  might  need    f  ^^^  *;,  „„  — *  "J,^;' 
death  to  A.  and  B.    The  m  ^^  ^^^^  personal  r. 

administration  an<l^t  was  he^  ^^^^^^  ^^^  ^   .nd  B. 
nresentative  could  nf,"""" 

llanviUe's  Estate.  8  1^»  P-*"''   ,„.  p,„i,ate  Court  has 

Tn  Kansas  it  was  I'^l'l      "'J  „  ,„,  resigned,  been 

p,...er  .0  compel  «";=-  f  ^V  ten  revoked,  to  pass 

,.,nvi.d   or  whose  letters  iiav<  ^g_      g„  gn 

actainistrator  -?«>-^.;W7^--'„,,  ,e  rec,uired  to 
because  of  the  .>l'«™^">  i„,%6  Law  T.  Bep.  164. 
account.    •""*'"»/•  f*^"' „n  administrator  cannot 
Snreties  on  the  bond  o^    n  a  ^^^^  ^^      p^„„^„  ,, 
compel  an  accountmg  by  their  1 


lit 
44 


*"'"'»'■>'"«'  TO  „„  ,,,„,.,,,,^ 

'  ii'ltdencf,  !)   «     t     ,on     ,,  . 
Mich.  399.  '•  '•  "*"=  •"'^"'"'.'/  V.  //„,A„,„y_ 

■An  executor  d»  m/u.  i  _. 

leaver,  84  N.  y.  44^   """'*''  'f"'"  offioo.    fl„„/orrf  ^ 

iVJicre  an  exefiifni-  ,..     1    ■ 
'■"vin,  passed  „i,  „t„„  Lti'r'T'"  "^'  «"'-' 
'"f»os,  mid  not  f„-  ,h  "•,'.'*  ^'"^ '"»  "»»  r..p,eaen- 

,,    Although   a„  oxent^r'i'"    '"'*;."?  ^-V.  427. 

(J^";'o  V.  l!o,a,u,n.  1C9  I  "  4fi     h'"  *"""  "'  "■«  ,vill 
'""oly  l„„.„„,„  „,^.  ;,i,,  ^  '•  f«,»'  •"> '"  "<"  «"  ■•'^lieved 

".«.it  m  writing  „ny  property  or   "  ''■'"  f  ""^  '"^'f"" 
''ereia  or  the  proceed    tC^;;''''>-."«''t  »'  '"terest 

'"  any  person  a.  executor  or  "riistel^"""  '"  "  '«»'«d 
"iuca  lonal.  eharitable  or  n^X  ,  ""^ '"^''K''"'". 
'lU'red  to  give  notice  tliereof  t„  tV  IT'''  *">  '«  "- 
and  to  the  Official  Guardian  and  „^"  "^'""•-^y-Oeneral 
'li^signated  in  the  will  or T^If  ""*  P"sons,  if  any 

i.£o^^h;'Ar^J:;^i;■-ecntedL.orethepa.. 

the  death  of  the  testatof  , ''.'"?"'  »"«  °«""h  after 
"■e  property  com^tl  tte  ol^  '  ^'^'^  '^"^  ""'"«  " 
'■-"■trol  of  „,e  exeZor  an5  sha  I  h '""'  ^  """^^^  '»>« 
"'  attested  copy  o,    "  wiji  ^  «ecompanied  by 


MWiTOiw'  A.rorNW. 


rSKl  I  TUB"      >. . 

\.. --r-i-;:,t-r;.nx-^« 

^,pr..prmi^»  «.'>•«"'"  l''"''",  «  «U1,  tl»-   Attorney- 

the  SurriiKiit'' I '."'";  •     ,„. 

.  ...lii.Ki'  i>'"l"  ""^ '  ..      v,.t  lipplios  wli-'rc  any 

„„perty  or  .my  m^i  or  '"*    ;^„  ,"'J,,  ,i)  religious 


nosp,  or  v-t)  !■ ■■  '  ,   •         c;!,,^/^""""  V' "    ,, 

O.  U  H.  ^.«^-/";;;;:  ';?.:M-.ffV  --ovporaUnK  Ao 


t\l  «au,e  areoc.«P-dby  anc^        that ; '  purPOses 
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"tl...r«  i«,.  Mn„n.vi.»„i»,  „,„|  tli^y  an-  not  tnrins  „f  »rt 
woril  ,  ,    ,.v,..„       ;        J'        '"■  "'"  '""'"""K  "f  tho 

Z,,:::„  -,;;^"'-Mino,,.2(:h.Mo.m«y 

wor,l...,u„.l.„.     ,1,  ,„         »"rv  ,„•.•..,„„„„„„,, ho 

;-;;-.n.,^A;;;,:;;j;;'^::;:r--;,,!;- 


Id 


"IS    I'l'IIPOHEH. 


li^i'&lr-"';  »-"'?'.'>' "^""""y-1,0,,, 


liii'U.',': 
■■:  ,.ur 
48. 


reliKiou,  ooturo,  is  for  •Toliyiou.  purpose, 
necas,„„all.v  u.od  for  fairs  and  otlfor  Lnev 

Within  an  .-xpniption  law  «  youriff  men',  <  !.,w>  ,. 

n«onat.on  was  held  not  lo  he  a  roliKio,,,  „    „       ■:"  ' 

.»faf/fr  0/ A-fl^,  37  Misp.  (V.v  )  5')9  - 

When  religious  hooks  or  roadilig  are    .„  ,.,.,.  w 

those  which  tend  to  pro te  the  relig^ou  taught  V,    >:,. 

t?      .""  ",'P«"'"'i'>»  "«»'  he  considered  af  0    ,r 
to,  unless  the  n.eanin«  is    so   li„,ited    hv   associa  ed 
words  or  e.reun.sta.iees  as  to  shew  the  wr  er  had 
reference  to  so,ne  other  mode  of  worsh  p     sLp  „^v 
Welcome,  72  Me.  500,  39  Am.  Rep.  349 

..stahns""ra't"  rin  1  "T  ^"•'""'  '"*  *"'  ••-  f"'""! »" 
stahlisl,  that  Christianity  in  general,  and  not  simplv 

that  the  Church  of  ,  J.er  .Lllm;     "a^"  ^t 
denomination  w.thi.  the  meaning  of  see,  2  (a)  of  Z 
Marriage  Act     " Th<  -tatute  does  not  sav' Christian' 
hut  'relwou...    If  it  ,aid  .Christian'  it  woufd  e,lde 


i.,.^!- 


'li 


i 


2-1  EXEUUTOBS'  ACCOUNTS. 

Jew«  Tl.e  fundamental  law  of  the  Province  makes 
f,  aistinction  between  church  or  deno^nat.on. 
forth^^f  :?ar etcnhV:>^\rhf  e^Lea 
bvhn"rn  tie  best  manner  calculated  to  advance  the 
J  inXle^  If  the  church,  was  held  to  be  ajood  chan- 
table  bequest  tor  the  aavancement  of  religion.    « 

Law,  117.  _      nqi7^   40  0.  L.  B. 

See  the  recent  case  of  Re  Orr  (19l( ).  ?"  "  ..  v, 

KducaTional  Pubposes. 
A  statute  exempted  property  -d  or  ap^^^^^^^^^^^ 
for  educatJ-i...  purposes.    It  was  n  .^^^  ^^ 

upon  which  was  a  school,  the  ^*o.ars  in  a 
aftending  school  ^eing  required  *"  ;"*""  ^^  to  the 
and  the  products  of  ^^^J'^ZsZivtri^'^  Court 
maintenance  of  the  "^^.""^/XiS' incorporation 
said:    "The  purpose  of  the  plainuns  y       ^^^ 

.as  the  education  of  ^o^-^faXd  as  the  pro- 
comprehensive  term.    It  ''?s.  °een 
cess  of  developing  ^".'l »"""«  *S:/„  «    a'»"^ing  to 
bilities  of  human  beings.    To  e^«"^'«'      ^  ^^  f„, 

^"Killoubtful  if  ''.educational"  if.^^^-'tr^  ^e 
broad,  -anmg  of  t  .  ^^^^^^^^^^^^^  rcarried  to 

X'J^rU-  -ceitVinsi;.,ati„n  which  taught  an.- 


«•»"  0«l.,,i„|,  ,,,   ,,^.^  ,„.,,,L-x.„. 


■i:i 


thinjf  conducing  to  cducatinn .  „„j  •»  • 
to  imagine,  iflnchT^TfiTr'  ^  "  "*  ''^'y  -^iffi™"* 
institution  Uuld  be  exohlnM^'r  '•''"P**'^'  '^•'"t 
t-tions  teach  eolthfn'  or  l.^-'fr"  '""f"'  '"'«- 
tnjreons  to  ednoat  Z^  An^  ^^.^'.-'^  °'"5' '«""'^-'"- 
Poople  to  mZ^hoe,'  f.  "  '"'*"°'«»'  for  teaching 
the'oxceptZ  beear;  ItlZTtT  Tu""^^  '"'  ^'♦''i" 
of  sl.oe/exfren,e  TelllTi  "'f  '""  '"'"''''« 
purpose  of  some"  por  oTof  »^     T""'*''  ™^  ■•"''  «'<■ 

/  w.-  "  " '^""' ^"Stneers.  post 
certin  "^X'trpr"  t  ^"""'"^ /"e  income  of 
day  forVschUrcK  of  r^r'  *""'  <"■  «<"^'- 
<-hil'iren  as  the  s„me  would  -°5Jh  T  "'  T"^  "^  *'"' 
that  tlio  gift  coml^Tl  ''W^"  '*"■•  ^^■<''  J-  s«id 
Kift  as  tending  o  the  .7'^""^  "'  "  S'""^  ^'-aritable 
amuml  treat  or  Held  dav  ""T""!,"^  '"''"""■""■  Th. 
a"  opportunity  of  teiV;"'  v'  f  °"J"'^  *■"■  '""i"'^™ 
which  thov  had  been  tauX  ?„''f'  ?^  ""''"•"  »'"'"f 
the  desire' of  the  ch  droT  tn  7  •"'•  ''""'''•  "'™"K'' 
s.>h'<'to,l  par  i,;  pant     n'n"  P^^.c-pate  in  the  lists  of 

national  poin    L    v^w  h       '"  ""''"'"''  ^"""  «"  ^^'''- 
work  and  habits  of  nln ■7""""";'"""'^  regularitv  in 

meaninVof  an  o.e^Sw  Vf^'i!."""''  -""»  "" 
V.  Montreal  \2T'c  I  R4  4  'l""''^"'nt  Wylie 
Ottawa  ani  Ore,  Nu,:,  (mlt  og'^i'  jT^  tfi/''^  "^ 

science  or  the  fine  arts  "   ti,        ™"<=ation,  literature, 
of  Writers  to   he  sf^et  ill^n^'T''  "'  '^'  ^°"''y 

he  assessed,  and  ItTs    bTecld   ronTh"  "'"""r"  '" 
""jetrea  to  on  the  sronml  that 


IB 

I  ■■=  ■-■ 

t  f  r 


'  nil: 


g4  KXKCITOIIH'  ACClll-NTS. 

,„i,i„i,  thp  Society  has  in  view  is  not  education,  ■"'^■» 
Tut  or*  eien      but  that  he  ehall  become  a  member  of 

R  n  610  ^'0  Q  B.  D.  621,  where  it  was  held  that  the 
protrtvo?  the  Institution  of  Civil  Engineers  was  no 
Sed  to  the  benefit  of  the  -'>7;'°";X"t;    pur- 
property  appropriated  ^^-^  »PP  '^^he  pr  mo^on  o?  a 

ra^^ic-^larb^^ef  o^CwleX/"   ^  ^^^ 
members  of  the  institution  to  practice  with  more 
cess  the  profession  of  a  civil  engineer. 

In  any  satisfactory  system  of  education  it  is  n.cc.- 
sary"tr  r^Wde  for  both  the  r^^^^  ^^^^^^^ 
nation  of  the  students,  and  a  Kitt  to  th^  Kovir  » 
bod,  "  f  a  school  for  organized  games  as  a  part  o  ^e 
S  routine  of  the  scholars  .  »  f  ;f  ^ '»  r,*^'  J^,. 
quest  for  educational  purposes     I„i>.V"r,^i 

■  S-nhink  that  the  three  eon-itions  st^d  ,^  con,  . 
,      «,eheirm,heOH«^.««;^.^^^^^,^,,^,. 
V,  Lngue    1006).  1  1.  "•;=*'■,  ^^  ,„r  Hie  public  or 
use  in  this  >-;•';;:■    ;,'.'.  ^atu  most  be  L  as  to 
somi'  section  "f  the  i-iim  .  ,  '-'  evidence  that  it 

which  the  Court  ■•»«''-•*;:•    'X  Tfa^  tlu-  donor 
will  confer  the  benefit  o.,  the  ,.  .W  c  whi* 

,„.;r:fa.,snn.i.in......ir,s,wash,..a^char^ 

table  institution,     /f'  Filzfl"'"""' 


Wile  OBL.OKD  T,.  PASS  mVO 


r\TK. 


Charitable  Pubposes. 


andnotaLuree     ';;„«  ""if  """""'^  '«  *»  be  'roe 
vses,  charitable  «ses  anH    ^" '"'P"'"  »f  «!"«  and  de- 
only  the  relief  „  X  p„„rbrT  "":'  '"^''"'''  ""' 
wlief  of  the  indigentliek  „ml?f  "'™-f"'i°'''  ""d  the 
i.eaus  of  hospitals  and  t,T     "fhomelcs  persons  by 
^truction  and'^tl  e  smlr,'  f'T-  ""l'  "'""  '■'"''^""■''  ■'> 
tion  of  knowledge  b-'Z        Tt^'  "'"  'li-«'"i„a- 
libraries,  scientific  a  aS'ld"'""'^  """'  """''«-• 
«al  care  of  children  and  „f  1^^  ""««>""«.  *he  spe- 
convicts,  the  benefit  of  lilnH      PJ''"™""  an,l  released 
public  building^  a.  d    e  lam  ?      T*^"'  "'«  "^^*'"'>  "f 
tentiwie,  and'^r  f°  ™at,    i^    T  "'  '■';''"'"''''  '"  I'^-i- 
teW*"  in  this  co"n™«:n1^-   ^;"''«,">--ord  "^''•-•- 

■  '''"""ymof'.benevolnf'-l;  ^r';^''^^  '""  ""'''" 
worth  V.  />„,,,;,  gp  ™'  "■■  philanthropic."  /ieck- 
23.  .  -w  <.a.  o69;  />„„  ,,  Mnxwell,  28  Pa. 

■'3''^?Sifw'ir-''^'''"'"'^  "'"'"""•  f>Ve,  W  7B  r 
-•>-.  hir  William  Gra,i+.  MB  said-  , ;^"-  '""•  '  !*■  R. 
''"^raiify  and  benevolein^  ^;!!  ,,,„  ""  '^"'•P™"  "f 
ot  chanty  f    That  word  ,n\T^J       ""^^  *«  "''Jccts 

"f  th..  poo,.      ,„  J,  ,,'";",'""'  ™>"'>'"n  sen..,,  ,„|i,., 
in  tin.  ( •„„,,       r    '-'^  "f  "'f  •  «"n«es  is  it  employed 

f->".  H,c  Statu,"',:;  mX^:'tT^;'  't-'  ^''''«' 

■'•^  -PiH,  and'ii,;'  :;,"'■;  7'-  --  d..ei,„d  within 

•'"\iMj,.,,,,,/ii;:;^'^--;"y  shall  b..appU 

nun.berl,.s.s  „|,je,.t.s  n,      ,,.1     ',       ?'"'"""'  ''an  Bnd 
1"'«™<  ™.,s,n,,.fi, ,;,„;•  ,',".'.'" '  '"  'l-at  statute  in  the 


!,  'i! 


Ill 


2f,  KXKll    rolls'  All'lllNTX. 

Tl,..  StatutP  ..f  Klizaboth  onnmcrat^s  th,.  followmK 
I,  ,1-  .hnritv    Tli<.  relief  of  a)t«l.  iiiipot*'"*.  an" 

'";;  op      maintenance  of  eiek  an,,  maimed  soldiers 
^H  mis    schools  oi  learning,  free  schools  and 
I    iTrTTunhersifies,    repair    of    l.rid«es.    ports, 
havteau"  ewayrchnrches.  la-banks  and  MRhways ; 
^u^tion   and   preferment    of   orphans-,     he   relief , 
:?:;:"  mainte'nance  of  houses  of  correction  .mar^ 
riaires  of  poor  maids-,  supportation  and  lie  |.  "      """« 
"flesineil.  handicraftsmen,  and  persons  'l-"^^"'!/;^ 
;f  or  redemption  of  prisoners  or  captnes  .  and  an^  or 
eLe  of  any  poor  inhabitants,  coneerniiiK  paj^ent  of 
fifteens,  setting  out  of  soldiers,  and  ""'C'  «^^^^ 

,h,.  statut-  enumerates.  "^  ^-''"^l'  ' "  ,„  K^rX 
ieemed  within  its  spirit  and  intendment  -IHor-ai/ 
OeZral  for  .V.  „■  Zeala,,d  v.  nro,n..  WU.  A.  (  .  3.11!. 


WHO   OBLIGED  TO  P»OB    ., 
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27 


'>"•'  i«  not  nLlan  V    *"    '     "'""'""'■""  "r 

.     not  Mder  fifty  ye^r^  „f  a!;"^  """l  « '^'f  ♦»  Persons 
oharitable  gift  withi,  ti.     ^      ■^"^  '"''d  to  be  a  mnd 

boronghs,    etc".,    throZou^    ff  "'""•^  "f""  "^'es, 
fn-onnted  to  a  fiftec,"f  o?  th  ,"    ,'"'"'"    '■""''n^    i 
town  was  valued  at,  or  of    x,     "*  '''"•■''  ""<•''  -'itv  o,- 
A  eolJeetion  „f  EnifJ,,]  ''",' P"™""' "•"'"to. 

«nd  «i,at  are  „„,,  S  ;  ,^7,  ^'"  "         -''^t  are, 

bi4,;L:;rLl[-^«^"^  to  a  bishop  for  .he  ,„e  of 
jt  n,ay  be  applied'to  „t:etrt,t"'"""-=  ""'•  '"■™"- 

^-   -eCat  ::^:"-  P-P-  a-  '^^^".'n   t,„. 
^«';    «  (1905),  10  0  L  B  33-'   '^^"'^'^''i"   ^et.     fl. 

-w,:!:r:;i!!;;:;j-;^^™-;sof.^ 

funds  ,s  f     eharitable  purp    ,.'"■';';/,  "'■,;.'"'  -boo] 
u.  if.  26G.    So  a  beouest  tn  kl        '      /       ^-  "  "'■'"''•.  27 
the  members  of  a^oountv  H  """'"""' '"  '"'"''-  '■• 
«'-™%  32  O.  R.  .323    and  ^r'  "*  ^^"'f'^     '"  - 
municipality  for  the  'benefit     f'''"""'*  "'  '""""'■  '"  « 

'r.'b^^'f::ra-r''''7-----^^- 

and  not  contrary  to  moraiit '     ''"'^  *''"''™' P»'-Po«<^ 
'e^acy.    Pa,,^Ji  ^.  ^."f 'J'  «  ^-od  eharitUle 

-«.o  promote  and  protee;:[;--,^^-,„^^.. 


w 


EXKCl'TORS'  ACCOl'NTS. 


i„  the  onjo-^ent  of  their  ^^^^  ^^  '^<^^'^,l 
ohnritahio  purposes,    t™..*  v.  Doerle,  .» 

''  The^pStiffs  wore  in-orporated  for  the  p«rpo.o. 

ur  hUtoric  interest,  «°'*/"^  "'^  '  h*^'''  *'""  "'"*'' 
natural  aspoet  of  such  lands,  etc.  Hd't.  J''"  .  ,, 
purposes  lore  olmritable  purposes,  h,  <e  (,,n.H 
(19iS),  1  Ch.  100.  ,  f 

\  <^ft  for  the  maintouance  of  a  temporary  house  ot 

"■  1f!^„v  in  the  l...a1  sense  is  no.  -ontlned  to  me^ 
eharit able  purposes:  Little    .  .ucHnuryy 

poses:  A  P»W-  I'-'Pf  ^T^^hfe  V  H«'»'''"'«»"'  "" 
Ty  C'i^v  '^.  A  i^on,e  "forVd  wo„.on,  re,uir 
fn/ate'e'fo'i  admittance  hut  not  managed  for  profit. 

Carter  v.  Whilcomh,  74  N.  H.  482 

An  orphan's  home  "for  the  f"endles«  poor  of  a^l 
denominations:"  A-em,»ererv.  iCe,.»,- 

256.     A  pift  for  the  V^^''^^'^  .f'J^^J'  'Ui  W.  23. 
fountain  for  horses:    /„  r.  «.a.  <>  fc-s'""  • -+- 


WHO  OHUOBD  T„   ..;,««  A.VOrx™  o,j 

yearly  interest  devoteSto  the  .».  ?  ■■"'"""*'''^-  "-^ 
^"8  held  this  did  not  cre«t<.  f  "'  ""•'■  S^^''^"  " 
Jones  (1917),  13  OWN  405"  .""■"".'"^  *^"»*-  «^ 
IB,  however,  given  to  thiV,..r;'    1  ''"'"'''«»"•«  sanction 

PiBLir  Pi-niHists. 
"Public"  and  "general"  „. 
synonymous.    Pnblie  is  „nli-  7''/.°'n*'t"n.>s  used  as 
concerns  „„  th,       Uns'^^^r  ''""'>■  '"  »''at  which 
State,  while  genera    iZL  '■■•'  """"'"''■  "f  the 

•larger  Porti„r„rtl  el  ™1-,  ^^  "•""^''  ^'i"  a 

In  the  law  of  t'lvn  1  ""'•'•  '  f'^eenl.  Rv  los 
tern,  of  Ilassifi^a,  I^rr;''  '"■'?"'•  '"•<'■•  "^«  ^  a 
'Vhieh.  ac..«rdi„rree  ,'"''•"■:  ""'  "^'''^^^  for 
to  provide,  fro,:;  lho.'e' wirbT't  'rifr""-""'  '^ 
left    to    private    interest     in^i,!  .  "•'*»«,  are 

^^»p/e  v.  Sale.,,.  20  Miches"  "'    "''    """'rality. 

The  word  "  pnlilie  "  .,„ ' ' 
refers  to  the  purpose,  a,Ji,r.    l"   "''"  ''""""ction. 
for  the  benefit  „'    the  0  ,  ,       '      "^  """  ""^'  "^  '""'n*^ 
ohioet  so  general  aid  in^t",!  •""",'■  "'  "'  ^""'^ 
be  deemed  of  common  beuefi  \        ''haraefe,-  as  to 

of  its  execution  "''  ""'^  "««  to  the  method 

law''reeogi,i';es'"n':'ptros:;:  TT"'  ™'^  "^  "- 
.P>.blic  character;  tbatTto  ,«  ''-■  ""'^'^^  '*  '«  of  a 
order  to  be  charitable  be  dire!./;.  ?  '""'''"■''"  ■""«'•  in 
community  or  a  3ectl;„  of ' Lf  '°  t^".  benefit  of  the 
tinction  between  «  n,  m"  "^  communitv.     The  dis 

public,  i..  often  fine'     K  l^'ln^f  1""  ""^■'^''''■"  '- »* 
'•"•r-:l>-  to  benefit     p,..  (I  t  "  T'T"  1  ""  ''"""^  - 
charitable,  even  thou<.l     h  ""''V'""'"'  "'<'  ffiff  i--^  not 
<"    '■-'■■eve   their         :'''''"''  '^  •^V"-  gif,  n,av  h 
I    ^e.tj    „r  accomi)li.sh   some  other 
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KXKCITORS'  ACIOINTH. 


m,ri.o»e  in  reference  to  these  particular  ■"-l'v«'»nl» 
which  would  be  charitable  if  not  so  confined;  on  the 
Xr  hand,  if  the  donor's  object  i» /"T""^;^  edu 
abstract  purpose  of  relieving  poverty,  advanc.nK  edu- 
cation  or  religion,  or  other  purpose,  chantab  e  w.thm 
the  meaning  of  the  Statute  of  Elizabeth,  w.  hont  re- 

Vr.Ce  to  ,fny  particular  individuals  and  w.thont  giv- 
^  ^y  part  cilar  individuals  the  right  to  c  a,m  the 
l^dtthe  gift  i«  charitable.    Tudor  on  Chant.es  and 

Mortmain,  4th  ed.  37.  . 

Paving   lighting,  widening  and  improving  streets 

in  ato-'arf  public  purposes     -'"^/f*"  "  J„f  «t 

I      11  H»r,.  205  •  <)0  R.E.  648.    To  build  barracks 

ltid"be"a"  nbli^'puVe,  but  not  charitabl.    Per 

Jessel,  org.  Dolan  v.  McDermot,  3  I.  E.  Ch.  6  6^ 

\  charter  of  a  water  company   was  granted   in 

bv  the  term  public  purposes,  as  thus  used,  was  mean 
to^r  the  unU-ersal  public  and  not  for  only  a  portion  of 
U      CoZercial  Bank  v.  .V.,.  Orleans,  17  La.  Ann. 

**'ln  Frankfort  v.  Com.  (Ky.  1904),  fc'  S.  W.  Rep 
ino8  it  wa   held  that  the  term  "for  pubbc  purposes 
Tan    the  same  as  "for  governmental  purposes. 

Bv  a  specl  .\ct  the  defendant  company  was 
I.  A  ,  s nnnJv  water  for  domestic  purposes  at  a 
•  i.^  rjf  IhTch  shond  not  include  a  supply  of 
"Tor  blh!  w.sh.bou«es  or  puHic  purposes^ 
Im  that  the  supply  "t  w«ter  to  the  guardians  of  a 
w.  kh  ut  was  not  a  supply  for  "public  purposes^ 
l,.keard  Umon  v.  L^keard  Waterworks  to..  <  Q.  B 

"'  A  hospital  carried  on  bv  two  medical  practitioners 
.„d  used'chiefly  by  patients  P-y-'?  f.-^'  *°"f ^^/^ 
some  extent  bv  indigent  persons,  and  in  roce.pt  of  a 


WHO  OBLIGED  TO  P*B8  ACCOUn™.  3, 

ffovernmeiit  in-int    w«>.  ImM  .     i. 

ine  Diaintenancp  of  thA  «        •  "•  -!'■ 

purjots"!'"'""^  *"■<'  ^'""-  -'"-  of  .p„b,ie 

0^  the  0^^;  C:'L:  ratl^^  ««  to  each  Vetera,, 
testimonial  for  meri?ori„u»  « ^  ■"  '"''^'"'*'  """  «•"  » 
o/^«.<,Ve.,  211  Sailing      '"-""^'-    '"  >■«  Op,«,„„ 

Comm,>«o«<,r5,  146  N  Car  584  '"■''^''*-     <:''«  ^•• 

insult  t:rltmho^i;:,ti"  ''™,"''*  '"'^-'-'" 

ha^ardou^  occupations  of  Zl'"^'''*''"'''  '"  «'™ 
V.  A^or/;,„,.,^,,„^44  Mont   180  "^^     ^''""""''"'"' 


r-^r^ 


KXKllTOIUl'  AlllllNTK. 


t'HAPTEB  V. 

Who  FiNTiTLEn  to  an  Aococnt. 

Rv  Boction  72  of  the  Surrogate  Courts  Art  neither 
„u  Tdra  ni  trator  nor  an  exerutor  »hall  be  rec,u>ro,l  by 
a"ycour  to  render  an  account  of  the  P^P^'ty  of  the 
deceas^  otherwUe  than  by  an  inventory  thereof. 
uZk  a  the  instance  or  on  behalf  of  some  person 
rn  tsted  in  such  property  or  of  a  cred;  or  of  the 
deceased.    And  see  Hule  3«,  S.  C.  Hnl-s,  l!.l... 

The  right  to  compel  an  account  .s  not  an  abso  ut. 
right  regardless  of  the  circumstances  bn.sw.thm 
Z  souiKl  discretion  of  the  Court  «-•  "'"^'f-  "^ 
NY  App.  Wv.  2(H.  AndinRf  0'C'»'"'".12Man^ 
si^S  the  order  was  refused  where  it  was  shewn  the 
'■xe^utors  were  doing  their  best  to  reah.e  the  asse  s 
and  were  in  no  default.  Where  the  funds  of  the  estate 
;'t  fmolved  in  pending  litigation  tl-  -c».or  wa 
relieved  from  a  present  accounting.  Smyths  hstate, 
n  Pa.  Dist.  m;  Kelly's  Estate,  9  Pa.  Co.  Ct.  l<o. 

The  personal  representative  of  a  residuary  legatee 
has  sufficient  interest  within  this  seet.on  to  demand  an 
account     M'incWou;  v.  SmiJft,  1  I-ec,  41/. 

So  the  next  of  kin  as  being  entiHed  in  distribution. 
Uouverie  V.  Maxuell,  1  P.  &  1>-  2/2.  p,,;;;,,,. 

The  appearance  of  an  int«><'»t  is ;»«"';>•*•«''''''; 
V  liinnell.  1  PhiU.  241 ;  Gale  v.  LutircU,  2  Add  Ec. . 
236  or  a  probable  or  contingent  interest.  «««er  v. 
It'den,  Per'rog.  M.  T.  1792;  ^lyfj^^.^^^:';] 
Phill.  244;  Reeves  v.  Frcelmg.2  Ph. 11.  o. ;  ^^'S^^l 
Marriott  3  Curt  424.  But  in  Keene's  Appeal,  60  Pa. 
St  W  it  was  held  that  a  bare  possibility  under  a 
will  d-'pending  on  the  death  of  the  first  taker  with- 
out issue,  is  not  a  sufficient  interest. 

A  creditor  who  swears  to  certain  ™»«/»«  *;»? 
the  deceased  to  him  is  entitled  to  an  account,  although 


"'"""''■'■'•'■'■^"■^■■^N.uro,-.,, 


i"  ''"Ix  .s  eontP8tp,| 


//(ki 


tttati  V 


WbcA,  2  Up,  251 


Suiilh   V.  />r/cf. 


„     .  • *  .^■c,  zoi  '■'"«•  56!); 

<»■««.  2  Add.  E«,  234  '''"PNt-.l.    a„i,.  ,,  ^,^^ 

«PpVtr't°ao™i",^"[,^;;:™'-'; 'm»  no  s,„n.ii„^  ,„ 
'l-b'^d  to  the  corp^  Itl    T;;:     "  "7—'  was^n 

;  ■-"  -tato.  Held  ^h^B  ;t'„rd"-l  '"  """'"  *"  -'"' 
'he  office  of  administrato;  aod  Ih  l"\  """"''"^  f >■"■>' 
'»ran,st  th„  estate  fo  ^'^f,-?'"'""  T'"'"  <^^l»im« 
'^orv.co.s,  etc,  was  a  "c"d  1"  ''"'"'"'•  P"^"'">l 
'■"led"  within  the  stafn^I.  7  ""^  ''"'•■'"'"  intw- 
'.oco..„tsta,.en.  ^.tXVo^r^'ro'"  ^"^  •"'' 
But  a  creditor  „t  .i  •  "•  ""■ 

-'-h.a,„d^f:^-:5<«^...e,ia^^^ 
-/iLa^i^'e^nrthr'  '%°°'  "  "•^'^"'"-  "-  i"d.e 
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I  1.8 


liil^L^ 


,^PPI_IED  ItVMQE    Inc 


:l 


,.|  KXl-.l  I  Tlil-.S     AMI"    ■■'^■ 

T     V       V  „U  it  was  lic'I'l  tliat  '«"  uncli'Vtakcr  wl.o 

-  f ; ":  ;=';=:i:r\::":. 

,l„iu,  is  i.r.manly  "^'""^    T,,  ,„.  .  „,e,lit.     lU 

trator  or  iho  l-''!""  '",.'  ^1"    '  M-;^.  -JC  Misc.  (i88. 

s,„.,-,li.  '-'^'''''p'  ;  "^^^      „,„.,  11a.  curt  may,  n- 

;t!i::.::;;:."n;-:\.Ur,o,.rin«int,,enoco„,..s. 

,,,„ey  wasu.b,.  ^u^ -;-;;;  •;,,;,,.,,,at,,.. 

,.,e,.ntor  '--'«"';'* u^^.  a    "    o  l,rin«  in  an  invon- 
;:;;':Sr:::i;:i;n^.''-as  no  n,...  .ran  inventory  a. 

1„  «'.;1'    -'^^^       ^^^  „,^t  ti,e  snrrofxate  propo yh 

,l(.iiH'cl  a  pclitnin  im  nomlin.'  from  a  .inili.'- 

,„  ,,,,.onnt  wlHT,.  an  app«  1  «as  p.m    '^         „„,„tor. 

;;,„t  ,e„,v..r..i  i,y  ti,c  i-f".;"-;; ;?,,'" 

"n^;'1■''v:!;:s^:Di::;.t;:223,itwa«uew 

[,i  «„„/  .-  /,>f«f(,  .rranteJ  ami  nst  pxpou- 

S„;::!;xa*: :::'-:« -' -' 

onp  of  tlic  devisees  ,^6  a 

/«  re  Tramor's  Extnte  (191»).  m  '^- 


WHO  Kxnn.Ki,  n. 


•>.V   AC(  iicxi. 


™'"P.'I  .IK.  executor:  „  "ri;""';'"'^  ---u,:"^;,: 

An  order  to  comne   „      '  l'*'''  "'^•-  313. 

''';''''™'io"  at  the   ,Z,eo  of      \r-^  "*'-^'  ""  "" 
"  l-KHtee  whose  le^ao    was  < n„r  """'''""^  "^'i'or  o 
""rtv  year.,  „f  .^^  and  tt,  t    1"'"'"*,°"  '"^  ""■■'"'in*? 

-<i."'"'>l  suol,  habits  d„st,r'"7','""  "«'-"  hat 

■  ati»„.s  as  will  render  i.  ,,'"'>  and  business  nualiK 

/« - z;«.;,e,-. i'r;'";'/" "-"f '"'" Wit",  : 

A   esatee  in  ren.ainder  n,'a,  ,  """•  ^""-  «"••  «• 

"no  named  in  a  will  „ 

-  "ot  an  -inf-rested  vorloXT,l"f  P<"-'>'-'»i'ie.s, 
«eoom,t     ^e  „-„„^_  ;  5  X.  Y "st    "oi"'''  '"  ^-P-l  an 

"-;esLdirt;:;i:::s;:;;-^;'-i„,,,,,,,^ 

'"•  owner  of  the  life  esta  e  h    i         ""''  ""«  """"gl' 
A  perso,,  i,a^.i„  f'  "  "<^(.  Sur.    N.v.,  43^ 

n>9'tr- ^J^i^-,;;  an  aeeonnt  fro.^ 

,   -\  guardian  of  an  inf-,, ,  1  "^^P-  ^"-^  '3- 

P'-— "audit.    ?Crfe:„'--i.^ttoap. 

'-"■  1.  Leonard,  154 


'    ilHOlXl'S- 


:  i 


!    Y    Ul       SO  the  guardian  of  an  infant  creditor 

Beddo..'  v.'  Wilson,  90  ^.W-  228-     ^^^^^^^^  f      <,oin- 

A  citation  or."  is  *"«  P^'iP^.^^to,  ,„  bring  m  and 

pelling  an  "e™*"' »'  "f.X      obtained  on  filing  he 


itraior  i"  "'■"':,.       ,.  „ 

pc e.  -  .       T^'ordci'  is  obtained  on  1. Ung  th* 

pas«  his  account.      lhoj>.cl-  ^^^   ^^^^^  entithng  the 


n:rrtnet=^^orTh;^.^.ate 
iinistrator  to  bring  f^^^^^J^'Ze  55,8.  C.  Eules 

r^.tirngint----"-^"''"^™*'^"' 

pendix. 


•>iiirr  ()I!1)p:hki). 


CHAPTER  \-l. 
WiiKK  Audit  Ordered. 

i"s  accounts,  or   i.I„,.,.<^  T-    "  *'"'"'**'«  mnM  pass 

had  snffiei,.nt  fimo       ■;,;";'"  '  :  '■■-'-  must  h«  ' 

able  nntil  ,he  e.xpi™tio^"„7''"'^:if  "/'""y.  i«  not  pay- 
"'0  testator,  snch  a  lo^tce  can  /""  "'«  ''"^th  of 
'Pooial  circumstances  rn,r?  °''  '"*''°"'  '^howinff 
"f'-tlje  expiration  tfttToar  ""   """"'"'"'^  •""'' 

'"»    appointment    unless  T  "  "/'"  "'"""'"  "ff*"- 
■•'I'ewn.  and  special  reasons  iTv'^t,'"''"'"''*'"""^^    are 

In  many  cases  where  tl,e're  1„;  I '  '^"'''  '■ 
"f  time  between  the  deaM,  „r  h  !  ''™  «  «■-«'  iapse 
of  citation,  the  r!,lT  k  *  '"  *""*«'"'■  a»'1  the  time 
^'tcUie  V.  ie«  1  Idd'  e::  ilf-^  *"!  -<J--  " 
'apse  of  forty-five  years  affo^'^  """'  """^  »'at  the 
•sumption  that  the  <IiZ\ITk^ J"  reasonable  pre. 

,    ^'«  V.  rr:^f:i  /Lr  4"7'^  f ---'-ed. 

*^  ears  had  elapsed  after  "ho  V  "1'  7'""'®  *'"""J-- 
an,.  eleven  years  after  «,e  vol  ^"^^K"^  *'"«  ■"testate, 
"'ajoritj-,  ,),e  Court  rentd^arfl-"''"''  """''"'''  '"« 
■■^ration  and  account  Xl  "fa  ^f '"*'""  ^-^  ^im\n- 
wluch  it  might  fairlv  br  m.e,umed%7"''  ''"'■^"  ^™" 
had  received  his  distrib"„/;;"Z'^^*-;;-«PP>iean 

In  6c;«,-,aA  v.  Scurrah,  o  Curt  91 Q  ''?*''• 

to  compel  an  administra  or  to  !'  i  • .  ■'  ""  »PP''Mtion 
after  the  lapse  of  ei^tee^  *  '"'  ""  i-^'entory 


i„„  .,„  ,..,.<M,tor.  obt.,ini..«  possession "[  i;;;''';;';.^; 

„..,-oin,t.  un  <  ss  tl».io      no  a  ^^j^^,,^,  „,^ 

„„  i„,.,,m1aWc  result.     It  II     e  h.  ^^^^^^ 

H,.  /ni".  f.H  N.  Y.  Api>.  1>'V-  1^8;  He  Mni> 

Api>.  l>iy-  '•  ,,     ,  (,     o|0,  wliiMi'  the  estate 

'" " u ::;  1 11,: "  ™t ;  ^  au.;w,.i  ti,..  widow  to 

was  small  aii'l  Hk  ^' '"'„„_,  „f  the  estate  in  snp- 
...MM.ive  and  exiMM.d  >'«/""">;"'  V,,;  ,„i„tiff  had 
,„„,  „f  „orself  and  >""  ; ^»"„^f,  'Mi„„  „{  age 
„llo«,M  lifteen  years  '";"!;"  """.ij  the  executor 

nceonnts  in  liis  >|ffi"'-  j     ^        f„r  account- 

A  provision  in  a  will  ^^^^^      «  \  „„j„  ,,,„  will, 

ing  is  bindmg  »P."»  'l^^  J^^^^^,   [  \,  y„,:-H.  80  S.  W. 
but  not  npon  creditors^  LutliccuM 

Ecp.  1090;  -0  Ky.  L.  «•  -;^„      .„  ,„  i,,„ived  in  Uti- 

Whero  tl^e  funds  of    l""/^*"*-  '™„t^,  „i,l  not  be 

gation  as  y«t  undelermmed,  fl-^^'^^Jsmyth's 

standiiig  debts  or  unsettled  accounts. 


'►'    IX    KXKCI    iipi, 


"K\1.|ZI,\, 


DlTV 


•■"ACTKIf  \ir. 


"■'  '*■■>•   Km;,' 


'I'lio  Hi-»(  ,j||(v 


-l{ 


'f:AI.]/l.v„    AssKls 


'"''"""■^"■"•"■-  "'•  a «,,,,;,;  V""""'' ""  ""■'"'"'■• "" 
;"V«"^'i<'n  ins„ffi,.i„„,  ,;  ';fr'  "■  H..  t,.„s,  ,„„  „; 

'loati,.  „,.  „,„  ;;„  ""  ";"^ """-  •■"ftor  ,i„.  „,-,,„,„.,^ 

''"•'••■'^'■<lin«r<l„t„  J,;     .  ?  ^"'"V'"'  '"'"-  "f  tho 
"■■"'•i''«i  IM.  do  so  w  fZ        !'  "  ^"'"^'^  »f  "'<'  (l.-o«s„  r 

"'<■  ^l""r  of  fl,p  o„(ra„co    ,f    H     I    l'/'^  ''""'•  "'""""ri. 
';.-".  1.0  ca„n„t  tl,o,.oCu;if"   ■""/"'.'  ""ri"...  ho 

rooms  as  aro  milocU.^    "".""■, ""'y  ^hiW,  ,„•,.  i„     , 

:"  »  ■-•  '-t  in  th,.  l,o„s„  if' i    I™  *^ '  17-'""l  es(a(o  out 

It  bo  cauuot  take  Pot^lZuZMTTT  "  ''^'''■ 
toree,  ,o  mu»f  desist,  and  resort  ♦  •  "^''"'  ^"bout 
>'ber  hand,  if  the  e.^ocUo,.  ",  *  ?  •'"""''°-  ^^^  "io 
!'"rt,  be  remiss  i„  remo  ,  *,  '"''"""strator,  on  hi« 
^^J"  tin.o  the  J,„ir  mn  '  d     ?„    '' 'j"'"'^  -'thin  a'reaso ": 


40 


IXKllTdlll 


'  A(  COINTS. 


.„.„.„tors  thoy  .17''""','^,f";  ;,      1'"  ,  ,.„.„r.  any  ..tlw.- 
,1„,  sin-..M>  „f  SIX  (lays  t  icx  (   •  W  ""  „,t  „„ 

i,„„  a  propor  stato  nf  '"^;'"\' ;,,,,,,  ,„  ,,,„„.  ,l,at  in' 

^"''T'''>"Vt::'cUt~"^i;'-aut.>ooi,.. 

(.xeroiscl  or  not.  tlic  I  """  «m  .  „,,, 

o„„,stan.,.s  of  tl,e  case,  -'^  ^^  '^,  "  „a  in  tl,o 
i„vestnn.nts,  tl.o  ■-"'''I""-'  '  ;.  .f;;.',,,,,,,-  to  roal- 
i„vestments.  tl>o  o  Torts  "'«;!<■".  ;^„,„  „,  ,.„  i,„ 
i,o.  the  Stat,.  ,.r  tl„.  '""'•'^  •  ;  '  ',i,„„  „.lM.-l.  l.as 
,„„.tant  inaredn.nt,  tlie  "«'''' 
l,„ps..,l  --  th.  t..sta^or  s  <       .  ^      ^^^^  _^  ^^,   , 

.n,e  vul-  ...  Enf-'lana   s,  tl .  t    t  ^^,„,|, 

.itl.i,.  a  ,-,.aso,.al,l,.  tnne  t,j  ''  ''-.,*  ",:^;  ,^,  absc.eo 
,,c,..i.c.  ...n.vors.on.  t  .0  end  o  «  >  »^  '- ^^  j^j,,  »„  ,„, 
of  .•irenmsta.,c,.s  P™'""^'  ^^  „t, '' tl"  valu.^  wVu'l.  Lo 

tor's  estate,  whether  .t  '^ /P*^"  """^ tn  do  n.  •  so  must 
otherwise;  and  the  expenses  ..curtdnd        ^^^^^^^^^^ 

be  paid  <n.t  of  the  general  estat. .    i,n,/ 

^".'^""'rt;tn^:si;on!i;iAoseUin.nn^- 
!?:;;'XuU-ase,or^soonthereatt,>,   asto 


IM  TV  (,K 


>■•>    "KCITOK-   „„.„.,i„^., 


IfHKTs, 


41 


"f   "».'.  standing  „,„|  ,,,  „  ^  !    f,"?''"""^'  '^'"'•1'  «as 

,'^>;'"(  «n,l  then,  was  a  1^1,"         '"'"^  ''"■'pon,I,.,l  pav- 
'  r    !-"•-  ".  -ny  opinion     ,:;,,;:%  ^"'-.  \'-C.,  s'aid. 

;''^'-,  'i".o  limn  fhaf  '    i, ,"     I  "'"  """Mo  fo  ,i,  „„, 

--  to  . convert  .ho  's"„t  '  wi  htn  '^""  ' "-•-" 

"7"  tho  direction  is  to  solT.-n  :"""'"""*  '^P'""'' 
as  the  trustee.,  shall  think  fi  to T"'?'"'-"'  "''  «"  «'"" 
""'"f  .'f  i»  pointed  out  that  „;'"  ™-  "  '"  "'"  .i"'k'- 
""'■°"t"'l  companv  the  datv  „'"»""'  '"■  '''"'"^  '"'  "» 
IS  always  urgent. "  "   *"  "'"  ""  «""n  ns  possiW,, 

A  somewhat  similn. 
"-"  Courts,  and  „;„    :;r;r'"  T'"">-  '"••■'"■■■  "".• 

;;;  ^^rustco  .Act  rcot;d"ored  rf '•''  "'  "'^''""  •^-  "f 
l':"vins  shares  in  the  Ontario  R^'^'^"  *"''"*<"■  ''i'^'l 
«'ven  to  oxocntors  "npo"  "™.,"'"'.''''  ^ho  osf.te  was 
'  ^''-f  in  such  manne  „  ,  ' '''  Tr'  ""'  '■'""""^^ 
"We."     The  e.vecutor.s  n.f,    i  ''"';"'  '"""*  "''>i- 

.<';;.--s  and  ther,.  was  „  , •  '^  ^^1^'"^  >''""■'-»  for  f„„r 
-"  authorised  th.^ret  o  ■^:,,  ,  '  ^T  '"■'"  "'••>'  ''- 
li<"  cKocutors  acted  i„  'no  /.i  "  "'l'"'''  "»''  'liat 
'"  •■«ta.n  ,),e  .shares  was  '„  l"'' "'"' "'^i-- 'i^-ision 
^liseret.on  given  hv  the  wni  nni','"''  •""■'•"'■"'  "f  the 
-  m,.  hoping  for  a  beUe  '  " "l":"-  f -^.'""""S  from 
After  the  cxpira.ion  ol'  ,|  „ '  T'  ''"'  f">Hy  .instiled. 
'","■"'  ''•^-  ""'■-l'"lf.   hut     I,  •■'""■"  "'"  '^toek-  was 

''"'J,  't  for  n,anv  vearsi       „■■'"'■""'-  ""mimn.d  to 
:'""-»"'ltheConrt|,,|  " '  "••"'"Pt  to  reaM.e 

">g^c,Morp,.  y,  7,; ;,.'  ";^^;-;;.*"';'";-  '^"W.'.  roii„w. 


4t 


KNKcrmuK    Aft 


' ; 


i; 


^\:f\ 


Xiitwltlistiincliinr 


I'llllH 


Ml    II    •VII 


(li'i'liiriiiic 


timt 


„,„  ,,„st..,.»  .II...V  ..-'l-m.  till.  sal..  ..,1.1  •■"",'■'";/ 
,,,,  ,„„.|  .,!•  tl »ta,.-  "1.  loHK  .IM  tlii.y  iiuiy  <l..<.m  I'l" 

:;::;;,.in;.ii..diat..iy.iis..i^u,ni,i..  ,M.»»i...;-K^; 

„„wei.  of  piistponpniont  t„  obtain  a  Ixtti. i  ...tu  n.  l>" 

',„;,|i,„,,i„„  lor  n..,.u.iiulntion  i"  tl».  «;>»•    "'  '  '•-"'" 
/.\/,,/,    1  1).  L.  K.  4!I7, -'11  W,  I..  U.  4(.ll. 

Kvi.utors  will  not  1...  olmw.l  witli  losses  <.a.,si.. 
U     ;..ir  il-lny  in  soiling  lands  .ni.li.r  a  I'";-  ^  - 

,„  .,,,,  ,i„.  „,„„„nt  i.a«l  for  laxi^s  .lunnK  th.'  d-.    >,    I 

, , .  ui.ti.d  ill  S00.1  i-ttitK  ""-1  '1-  ""^'»''" '"  '''^'"^.' r, 

-,  ;  W..S  om.  which  a  p..ud..nt  hns.ni.ss  null.  miKht 
,„v..  nia.l...    «.•  H.,r.f.n,l.  -JT  U.  ^  ■  A,.,..  I"^-^"  ' 

Whil..  th,.  Conrt  will  not  .-xn-.t  nmn.  trom  trust  ^. 
,,,„,™.,i..on.l«..t«s«pr,..U.nt,nanw,,,d,,     s      - 

,1,0  n,a,iaK..n.-iit  of  L's  own  ''r"''';,:;,,   ' '  ^  ;  l' ",^nd 

-:,:r:i:i:ni;ri;:;:;::s:;'^:.;:.t;'p.;.u.. 

lupi.rtv   of   tl,..  ..Stat..  hn.l   .l,sapp..»re.l-.  «'"!   " 
;.      ;;'wh,;  ean,,,.*  satisfactorily  «|.<-.n.nt  lor    h.. 
,,,  ,1,..  other  will  1...  .■harK..ahl..  with  th..,n.    <  '"«'"'"" 

^■r:;:«n;"s;^S.itistwdntyof,..^^^^ 

„et  in  ^l<.hts  du..  to  the  ..state;  but  ,t  is  not  a  n.  us,  ai> 

I       l..f.i  mui.-v  for  II'O  l>i'yi"« '  ''.'''"  ™"* 

reasonabl,.  diser..tion.     «<■  /•  "(W-'/'    '•  <'    '■• 
Wis...  1!11-.  .''I  N'-  Y.  Snpp.  11-.2-1. 


••^■  A.V 


'Vcnid 


t:M.rir,, 
lint  i.lili, 


HKII.IZI.V 


I'XKIM, 


I;; 


"'lvilll«.    f,„|,| 

'"  ">  "i'l  tlh.  „,, 

"'■'■iiriti.s   „(■   ,|„ 


'''•"f'-'ty  not  I  ,s,    ,  ."•"  '"'■  ""■  >■.■.-„•..,•,   ,„•  ,       . 


.  -.        W   11,-1 


of  «or  r  "':""""''-^-  ""-i'".' '"  nil;-""'  ""■^  '-""i.. 

tfos  tlio.        ,     loiinclcil  |,p  ,,(•        ,,  !■■■  .(■(.    >,iv. 


'»8; 

3^7. 


IT-  °"'"  «-«.v.     5^/,,,  ^  a"^.fl""'"^  t\H'  fact  f, 
foniparo  £■,,,/  ,/•'/- 


44 


KXK.ll  TlllW 


.\(  lOrXT' 


I 


oiiiibli* 


t'curt   Kiiiii:         1"  """■',  ii,„.i  ilii«  ii..t"   tlH'v 

t^::::;;;:.t:?t,:t:":-'::"-""    ;;;■ 

-"';::,; ;t";;;:r:.!;;;;!;:;;:x.::"i: : 

l,„vr    pr<..lu,...il   ti.sliiiu.ny    wl.i.Oi    IWt    n"   lu. 

donbt  in  that  rogard."  ,.l„,,i:ciilil.' 

Uiit   11  iHMxinnl   lepicsi'miiuM    i. 

l;v'\:~  :»•:'"=*■"."  i  ""V""";' '" 

or  *30  000  It  was  held  that  the  ovidenco  a»  to  a  u« 
1°;^  ,"t  Bnffioi,.,,,  to  ovor>.o,no  the  pn.o  fr-,<:  -m- 
donce  of  Ihp  iiivMilory. 

^^■';:'';::s;at;. '"ihr— -B  aeath,  a.. 

Xerur2V..e.o.a..a.o«.r^^..ad. 
115 


lUTl    UK 


>.V    KXKllriiH 


"KW.IZIV,.    ,,„,.I«. 


^^'^'^^t:^Z::;cx^'"''''"'^- <■«. 

'"-'■'•.  <M,;,o,.  .xi«K  ,,^   '     ':•  "••,  -I'T-  it  i.  .!..„     , 

-•«..  '■•WW  ,.  0„,.<.    jj-  ,11    jj^^ 

Wipre  III!  ,.v,.,i,t„ ■ 

opacity  fr„„,  „  ,„.,,„,    '  ;;'>"r ,    in   ,,i,   ,,„^, 

»nd  also  i,.,le,„„j  ,„  ,)oet,   ,;,.":""'  '"  ""•  """•"■ 
"i'i">  MIC  piivrrif-nr  ta  ♦!■«    i  ■       '"""■'">,  (ii,.    „„. 

/"  -  "-A//.,  ,,•/,.„. «;;  /.'."'o;;'"'"  ''"■■ '"  the  ,.„„;,. 
"f/'-""..i.'::!.  ,';:s^"'"':-- ^i^-.i 

"•■'-- "z;;:r'^''''""'i^-' ,„.,.. 

™aM  to  avail  hiLolf  ^/C";''  "."'"""-•  "f  •!„.  d  ' 
^/"</«.««rf  V,  A-,«,,,.,/,  J..  i,„|   .-l|  '"■  l"'.-™..«lly  liable. 

eircmstanoe,  at  the  tin,;        /'";  '""■"■'•  "•''■"  i"  )k'no,| 
!  'O'i  two  years  afterwir  l/in  i',"  '"''"•"■•'•'  *■""'    '... 
^t  was  t,,e  da,,  of  tint,"  :;':''•  /"''^  '"■'''  """ 
dne  on  f^o  „oto.  and   if  „e"       '    "'"  '"  'L"  amount 
-od.n^s  for  the  recovery  "fr-'  '"  "'^-  '"^rnl  pr!! 

-^^^^:^::^^^;^r'r""t— ™" 

--'-'-• -in  on,s::.I-'--:'-2-!?"- 


#. 
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EXKCI'TORS'  ACCOUNTS. 


'I'll..  iliffi.Miltv  of  eoll..rtiiiK  arrears  ot  rent  does  not 
,vus,.  ex.rntors  for  not  colleetinR  th-m  w>tlH.ut  son.e 
evidence  that  in  fa.'t  tliey  oouKl  not  liave  been  i.,- 
"vered.  /.  re  Ah.a.uler,  13  Ir.  Ch.  R.  137;  ( •/„.;..,/,« 
V    llrnmrd,  10  Or.  +70.  „  ■     .  . 

I„  PonsiderinK  wliether  evidence  is  suffionM.t  to  re- 

li..v    an  executor  in  respect  of  uncollected  debts,  the 

,    e  o    'iue  and  the  smallness  of  the  debt  are  proper 

'T,    taken  into  account.    McCargn;  y.  'W-^'"'""-    ' 

1,.  52.V    A  delay  of  ten  months,  which  resulted  m    he 

,:„;  of  a  debt,  ^as  held  to  require  explanation.    Mc- 

fa.vy,-,v.  .l/f/tiHiio",  loOr.  31)1. 

ilelav  in  ^Oli-  f?  lands,  which  by  the  will  are  salc- 
„H.  <r-.lie  payment  of  debts,  will  render  the  execu- 
tors liable  for  n.nts  and  proHts.     Emr.  v.  Amc*.  11 

"'■l^ari  ,.r  an  estate  consisted  of  oil  lands,  and  tl|e 
execut.r  d,.lavc^^  selllll^^  until  the  oil  was  exhausted 
and  he  was  charged  with  the  iayentoried  value.  He 
Sc,„p/e's  £*(«(<-, -28  Pitts.  L.  J.  N.S.  434. 

Pnrt  of  a  testatoi-'s  estate  consisted  o£  a  note  ol 
.10  ,  ™adt  ify  tlv.  persons  as  ioiiit  makers.  The  uiter 
est  on  this  note  was  paid  for  several  years,  by  whom 
dd  not  appear.  Th.!  executor  then  took  a  new  no  e 
Ir  the  amount,  on  ..vliich  uothioK  was  «ubseq»e,  tb 
..aid  and  it  b..caii.e  barred  by  the  Statute  of  Limita- 
o,;^  t  wa  held  that  the  taking  of  the  n,.w  note  was 
e.^iv;alent  to  payment  of  the  first  note,  anu  tl^^^ecu- 
tor  was  charged  with  tlie  amount  ther..ot.    bpaaes  ^. 

„  has  be..n  hel.1  that  an  executor  or  "J'"'";'  '  ^  ^ 
iiislea,!  of  receiving  payment  m  money,  ^"'^ 
•xercise  of  good  faith  and  due  prudence,  settle  with 
h  debtor  by  accepting  other  security  -  propen^^ 
McCarger  ..McKnnw.,  17  Or.  52o;  G«.d  »  .  C«J 
U„der,Vl  i-ick.  (Mass.)  374;  Stark  v.  H»«("«,  3  N.  J. 

'^"|'rwh..r..  assets  of  the  estate  are  being  sold  by 
„„.    exc^tor    or    administrator,   payment    should   b- 


''^■^'-  -•  A.V  EXK,.,T„„-„.. 

(^.Y^  380.  2^«-  ^"--  V.  />„,,,,,  4"-„/-- 

.  Aa  executor  „;i"'.P'!'"-  Ct  369.  ^'"  "'^'"'«' 

"'il''s.s  .«n,,|,  „,,=  /"^ooate  or  Jettprs  of  „,i    •  "       '  "'« 

*■".■  .r.  H,"""" "■'"' ^"-•.•ti..s  „'"">■  f"i>-i'w  (1,0 
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•'  'a 


4S 


executors'  accounts. 

An  executor  is  guilty  of  gross  neg  fe  ^^^^ 

the  trust  property  o-^^^^l^,  ^pt'haser.  Bosen,an 
rity  than  the  note  or  bond  ott^^P   ^^  ^^^^„t„      ells 

V.  Pless,  65  N.  C.  B-  3,4.     V  ^^^.^^^^^,th„ut 

part  of  the  estate  of  tlie  f^^^Yth  the  whole  amount  of 

Security  he  is  <=^'"8^f  ^^"''^Jd  that  he  is  guilty  o 

-^-:^:^^^;^-^ee.a.^^^^^ 

^%  the  e— r  or  a^^trator^^es^l-^ 
chaser's  note  P''y''*'.'«*"''X  price  and  makes  h,m 

amounts  to  .-^. -^^"^'P*  ^ty  a^  »"  »-^t  in  possession. 
chargeable  with  the  prope    y 

Macbeth  V.  Macbeth  -b  U.  <-. 


"■"AT  COXsriTCTK 


ASSKTS. 


f"  tlii 


CH.APTRR  viif 

»'"Ar  Vo^.rm-r,  .^k,,. 


''"'<■»,  which  wo,,      •  '       S''"'""'-*'  «■='*""«  and  ,. 
ho  hands  of  theoxoentZ        ''/""'  *"  I"'  asset,  l, 

'■"-^-.oahh,  to  a^;:;::!;^:,- «^;»;n-f-.o.-  u,  Zu 

j-;- purpose,  is,  i„ .  iar,fs:::;;-^^;-^« 

rt  is  generally  helrf  fi,„<  ^     ''' 

"-^tv^rtef  V^  '"/'-  <l-a-d  ™a,  he 

^"--  'f  a  lease  is  made  to  o^f^  ",^  "  «'^™ini.tritor 

-^v^  ""^'"''f^'^ith  remainder 


II    1 ; 


ill 

! 
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KXECI'TOBS'  AllOVNTH. 

"'  ..    such   n-inainder  will  h«' 

„,«ots  in  the  ha.uls  ol  th.  ^.j,, 

„ev,.r  in  tl,e  aoceased     Wm>.   «-     ^.  ^^  ^^^^^  ^^^,„,.     „    , 
Money  reee.vd  M  a    «  ^^^^^,^^,,  ^  „„„d, 

„  pnWic  honse  ,s  ..s.ets  "  '-^^^  ^"^„.^,Hx  sold  the  good- 
l.!.„ke  74.  «»:^-';'"::  "'V^fu  as  a  .urseon.  it  was 
will  of  the  intestate  s  *>««    «*>  ^^,i  ,ueh  good- 

ZUX  that  although  she  -»    f^    ^'.^  .ere  assets  for 

:i:!:.r2^,n:^t:nn;."-----'-^'^^^"^ 

'^•^ie  testate,  wa.  a  sn..eon^-^^;--r;f 

,,is  death.  lli^'W"'"'^-™'  "'  irt,  '™-  ^'-  ^^'""^^  ' 
'  t...ed  into  an  af """J™  ,,:^'  ^  "at  a  fixed  sum  and 
,„ia  hin,  the  t-  "'-  "  ™'"T„e  agreen.ent  further 
the  furniture  at  a  valuation  ^^  {„, 

provided  that  P  was  to  pay  t  ^'^Z^^e..;  and  she 
[ive  years  lor  the  «"«'  -  ".,.;,,,  ,„  ..nable  P.  o 
ajrreed  to  5,'ive  her  person.  ^^^.^^  „„  the 

,::t.,iu  the  t<-'l>*"'-  ^P[,^':-a„wVand  it  these  were  not 
,„.vsonal  exertions  ot  ""^J^^"  '„f  j,,„  „„,uity.  In  an 
:,■,,.,,„  |„.  should  resist  1  ay  iiKiito  ^^^  ^^^^^ 

"administration  actio,,  the  Mast-  r^,  ^^^^  ^^^^„ 
tlie  widow  with  this  ioOO.    ""  -Jl  „ust  he  eou- 

:.t  eith..r  the  whole  or  a  par   of  le^ v,  ^ 
siJered  assets  of  «><■  ;^*.f„*';„d"report  what  portion  of 
,.,  the  Master  to  -^^^'Y"  "„"tt  personal  exertions  of 
the  .500  -;f;;t*:'re  nient.'  .S,.«'^  v.  Grave.  19 
the  widow  undei  tiK   ai, 

1-  J-  «'■  1- ^  ^'^-rlt  o  NorthamU  K.  (Pa.)  194 
In  McGovern  .<  £«'""•-.,,  , ,.  ,.  ,i„„„r  bus.uess  did 
;,  ..„.  ,„.ld  that  t'-«'-\-^^"„:,;' 'estate,  where  he 
„„t  ,,„„titute  a-fV'/t  ;Vof  hi^  'leath.  hut  simply 
,„„,  no  business  «*  t^>«  !'^f^  ^^^..^s.  after  a  certain 
a  elaim  to  the  ■•'■'""XZd  had  been  paid. 


SI 


^*""e  2%f:"^'^''J  Connolly  (Ay     o/"^  "^  the 
sood-wiu  of  „T"^  "  J'sputed  question  „i,  ., 

,  After  WeeatT/''''^  '"'-"«'  '"'"^' 

HeVrrr  P-"-  -"  t?  '?''^'-"  '"  a  bank 

--'-..'a^;^;;:--S-^«fa^™^ 

'  '"'*'"'8-  regard  to  the 


m 


,.,  KXEILTOKX'  AirnrNXB. 

L  that  the  P«r.' Wrtluo'tT.^-^^^^^^ 
vivor,  an.l  th»t  h.  ''""J.  t*"* jf*„a\uat  the  sole  ri^ht 
business  in  the  ««7^  >X  '^^^'^^fharter  Act,  belonged 
of  issuing  notes,  ""f;   «'  ]^%'     450 .  122  B.  B.  484. 
to  him.    Smith  v.iJverett,  27  Beav.'ou, 

Partnerships  ^etween  profe'S.ona,  perso^^^^  ^^^^^ 

on  a  different  footing,  and  t.^«  8""°  "I  .^rviving  part- 
It  one  of  the  partners  ™rv.ve  to  the  survj  g^P  ^^ 
„er  or  partners.    And  this   s  the  c  ^^  ^^^^^.^^ 

ceased  partner  may  b"^*  P"'^  "^^J,,,  3  Madd.  78. 
into  the  P'"-t''"t^'!';„^r/decered  "or  his  heirs," 
.eloVst  tre^P^^oiV^prntati^s,  and  is  assets. 

In  Bradsha'.o  v.  Lancasmre  ay.  v    . 
was  held  that  where  a  I-^XV'  -"  of  "hfch  he 
'^'^  "I  ;Vws  et;„t  ircouTd  recovev  for  broach 
alterwards  <*>«'5.' \%^,^;?Xliy  company  the  damages 
of  contract  agamst  the  ^ailwaj  co  J. 

,0  his  personal  -•"^--'tea  o  ^dty  his  in'ability 
,„,.dical  expenses  and  'o^"!!,""."*  „„„;„„  v.  Great  F'-l- 
,0  attend  •  .  his  b«s,ness_^  But  in  i  um^  0^^^^  ^^^^       .,, 

:':^^ii^:xSyin'^^-- --'"-'- 

Xac'.  of  contract,  but^^  t-t-s.  ^^^_  ^^^^^ 

In  Noble  V.  Cass,  2  S™v;^;: :,"":,,  anring  the  life 
was  a  devise  to  trustees  and  the  ihen-sdnrg      ^^^ 

"f  A.  in  trust  for  A; -^,tTe:ove^:d  damages  for 

^a^'o^^^^r^^^-tS^L-^t;^ 
Xt';:::a^^«^--'-— '"'^""* 

to  the  inheritance.  ^f  ,j,„a  a„r- 

A  claim  for  injury  to  the  cental  va  ._^ 

._„  u,„  lifetime  of  the  owner  is  P«"™"' °,    „     ,  p; 
ninistratr..    Paret  y.  New  York  m. 


the  exei 
fly.,  flO 


N.  V.  Sup.  rt.  44\. 


=i£-si^.5JS~ .: 

"-■f«x.r,."'- =;',?';£* 

'"""''  "f  K, '   ' ""' '"''  "h.  rr  "^ " '" "'" 

As  b  t  •  "  •   ' .  huprcine  Ct  ) 

before  tJio  tns  L     ,  '""''•»f"r.  if  thi  ,     ]  ^"'""^^  »" 
WW/.,  V.  Coll     I  "''"''■  »"'i  !.all?M'"""'  ""«>■ 


I' 


I 


As  nKamst  the  ''<•'"  ™^;„,  „„  tbo  lan,ls  of  the 
„,.e  ontitloa  t..  the  ""^  .^^^^^j,^.  b„,  crop.  growmK 
,,,<,oasod  at  the  tune  '^  '^  ^^^^^  ,,  to  the  Jev.see. 
on  lands  devised  ^V  *  ^f  ™;,t;tivos.  The  a^.thor>- 
„8  a«niT.»t  the  I"",'*"""':  is  is  the  rule,  h«t  Ihey  do  not 
io,  are  all  agreed  that  t        s    t.e  r      ^^^^^^^ 

,..e,u  to  be  able  to  »^;;''V'  '    ^U't^f.ve  as  aK«n.s   the 
,„.,  right  of  the  P'''^''°'^;Xvisee.       Spe«cer:Case< 

In  Cooper  v.  11  oolfit,  -  U-  ,i^,i„,,,i„„   as   fol- 

Polloek,  CIV,  "-"'"""'Is  hv  a  devise  of  the  l«nd, 
lows:  "Kmhlen.ens  P"*""^^  ",,,0  devise  n.ust  be 
nartlv  heeause.  be.n^'  »  «•»;';,„,..  If  the  pomt 
rruen  most  stronRly  "f ''«'.'''"  "I'^'S  that  the  devisee 

was  new,  it  migU  P<"'^,7;„\%X  t"  '»>''"  "^l^''" 
,s  .haere.  /«c«i<s'  7°'^'^;";^  t^n  detern.ined  that  a 
would;  but  it  has  '""K ^*™'Lution  of  one  person  for 
devise  is  not  the  mere  "'^^wu^'  „,„vovanee."  Un- 
aLther,  as  heir,  but  oP^™*  »  -^J  ^^  ,  ,,„.,,e  term 
less  the  word  "grant      s  here  n  ^      tUe  ex- 

applicable  to  all  ^'''"'^''""u'tactory,  because  most 
pUnation  does  not  '^Pf''"  ^^^  „{„  grant.  In  Brad- 
Z\U  lack  the  e«''«'ltf>/T™l7,  Peekham,  J-,  c.tmg 
net  v.  Faulkner,  U  N.,Y.  347^  ^^  ^^^  ^      ,ee 

Moore  v.  West,  said:        ^/^^^Jthe  testator  that  he 

rti^o^rrdih:;;!--"---'"''"""^ 

'"  %..  presumpUon  that  -PS  pass^  ^.^the  ^de.s.e 
„,ay  be  rebutted  by  *«  ^J^'l  to  the  personal  re^ 
intent  that  «- "-"P^^t"",' the    estator  gave  his  land 


»'UT  .■,..V«TnrTK   .,K«HT». 


a 


:i.^fr"----'^F---- 

,.0,1/",."""  "'^  '•--in*  crop;  "■';  "'"T  -'•''» 

J  ue  persons   fn  n,.! 
fet  nie  and  deposited  l,v  i  ■     •       '"  Pens  onor  in  h; 


Peopl, 


•e  V.  fl-Q 


''.7/i/a// 


'"ff, 


er> 


KXHl  •rciBI''  ACrcirNTH. 


^il 


'MW 


Mil 


his  ..wn  ....mo  l"r  the  imrp"  e  "'  "",  ''J '^f  „ ,„„„. 

i..„  in  .1...  l.«nd.  of  tl.o  "*<■",>'";  ^,^,;;  „,,ni„. 

V.  Jordan,  IIH)  .Mass'.  .1-1.  |         „|„,y 

1 1  i„.  „  Hol  oitor,  mill  ""t  ..'"""  """  ,  ,,,■ 

lottM  wl.iol.  he  woulJ  leave,  .»  m  M^  ^,_^. 

session.    .V^rn-s  v,  H  «"W'.-r.  IL' >■  ■>  ■ -^  ' 

'''..^-  ""'■  ^!1^;.-  ,.r.K.e.^l  upon  the  pri..-i,.le  that  the 

,,,j;:;::i;:.,'^..et.t..,...anawe..^ 
i:-;:;r;i::;rrrt^.-.-^ii:: 

„,.,  „,„„„y  reeeive.1  has  ..o  ^  ""  »«;^  ^  ,„„  ,,„so„ 
«ui«hablo  lro...thedem.s.^l  -'«";''>  ^^  „  ^,„er„l 
:;=<:;\l:el;::.:d  the  p™..ert.-,  he  assets 

The  (.'ourt  w.ll  •'"  f  ^  .  '  \,,„„   „   testate.-   i"- 
tn...srer.-ii.Jt  the  shares,  hitth.x  ««"  '  ,.  ,,;, 

to,-,  i..  a  letter  «t  in-'t^""  :";^^.,';i't':,^t:  the  Jestator 
t„«t  a  deht  ;;-;p,,'™-;;'rr,ter  eo,„.......icalea 

was  .•a.i.-elle.l.  ^  1  h.s  ;<,"^'.....„,..,,,,  liMii.ic,  ..or  was 


the  debtor 


during  the  testator's  lifetime. 


"""••""•■"•■■'TI-IK.IH^KTH. 

"  l'ri.|.,.rl.v  ox.Tut.nJ  a»  i.  ..ill         ■  • 

^<'"-  •'.  4  R    If    I-,-.    .1      .  "  ^■'"■"  *"•  Oodfreu    i 

."HI  a  ,•„«.  j,,^.,  ,,.„   :        '     •..•<1  .„.,.rn«,  ,.„  ,„,  „„„, 

Tlie  pri„..i,,I,.  or  ,„„   ,'''-•'  ^ «"■  ;'■"•  ■'  K.  K.  (id. 

"'«y  must  i,.„d  ,i,„i,  „i„t: ' « '■'f;";' '» •'"•  m-.  a„j 

'"■••    Beforo  l,is  death  a  ZnV       ,•"'"'  *-'"'"''"-'  ">"- 
;  ««;"  a«.l  so  n>,„ai„e    at  his  d  ":;,'     '■'■•"'  '""'  '""wn 

•^"/"  cerf(<,  the  nriiicini,.  ■'  ,   '^""'  P'"»l"t,„   i„t„ 

»  tl..  devisee,  „„d  Tf",  '.r^V';'"  "■^'"'-^  and  pass^ 
'■■'e  and  nmnnor  „f  «,„^H  T^'  '""-""nalty;  that  the 
»»  '«»t  of  its  attachment  o,,"'  T''"''"'  *'<"'  ''as 
frree  of  attachment  o"severan  ^>:« ''  "'"^  """  "'«  d«- 
"'  'il^r"  "/  ^'"•''  "a^t-nla      .  ?'  "  ''"•'■^"""  "^  f«ot 

^~tt^'a;;:rpr;v -■'«■--. 


jjn  KXKi  rnmx'  ,\iri«rNT». 

.,r  II,..  ...irt..  in  l.iH  linmU  w««  Hint  wlu't,  '"■.I""'  ""''■ 
1„.,.,„„..  fullv  rc.i.|">n»il>l''  l>.v  111-  '>'•'""'  r-wipt  of  the 

|,„;  i,  l„.,l  b...n  lo..  by  i..ov,t..l.l..  „..n.lpnt  ...oh  a. 
liv...  rnl-bcrv  ai..I  tlio  liko.    (>...-.•"■  v.  Sm,lh,  7  EaBt 

..r,H     Til..  .ItH'trine  of  o,|uily.  whi.^l,  Ims  1 n  adopted 

bv  ™urtH  ..!■  probate,  i»  Ibat  if  an  exwiitor  .,r  admin- 
i;,rator  h..H  I.olod  for  the  b..n,.lit  of  tb..  ..state,  u.e. 
,,roi.er  <liliKence,  and  aeto-l  witli  or<linaty  care  an 

Xhp  etion  in  the  dl«.harge  of  his  trnst,  he  wil 

It  be  liebl  „n»w,.rabk.  for  lo-ne,  wl,i,.h  1-  f"""     ;" 
have  foreseen  and  which  ordinary   preeantion  con  .1 

o  b.v,.  «unr,1ea  a«ainst.  The  general  principle 
„.biel,  s..,.,iis  to  run  tlirongh  all  the  an  h.-ri  ,e.  a.  t" 
l,i,  liability  r..coKni7.es  the  doetrine  timt  it  he  nets 
b.,„eKtlv  nml  prmlently.  thouitli  tliere  be  loss  or  di- 

,  m.  in  o  the  estate;  he  will  not  be  held  liub  e.  but 
;;  he  has  acted  negligently  or  -^".onestly  and  loss  to 
the  estate  ensues,  he  is  responsible  tor  it.     Ma.-s, „ 

"'  U  assl^is  c^ome  to  the  hands  of  an  executor  and  are 
si,bse„uentlv  lost  tliroupth  no  default  o    the  exeei,  n. 
be  is  not  eharpeable  with  sue),  assets,      n  ..ase  ot  Ins 
there  nn.st  be  s.nnethinR  in  the  nature  ot  wilful  default 
or  neeleot.    Job  v.  Job,  2  Cli.  D.  562. 

TAoo^ls  of  the  deee.«.d  arc  stolen  from  the  pos- 
session of  the  exeen.or,  or  f';<""/''«  l'''^^"'""  ",'; 
third  person,  to  whose  custody  they  have  been  deln- 
ered  bv  the 'exector,  the  latter  will  not  be  charge, 
with  these  as  assets.  Jones  v.  Leu^s'l  Ves^240  S.. 
if  cattle  di...  or  buildings  are  wrecked  by  t-mpest^ 

In  lllackv.  Ilurlbul,  7:1  Wis.  12H,  i  was  b..l.l  that  il 
was  inexcusable  uegligeiice  f.-r  an  "-"'-/"/^X; 
nion.v  in  his  custody  wlu're  .t  could  be  »t«l™.  «  " 
"I  time  required  by  law  for  paying  .  over  to  credi- 
tors  or  distributees.  . 

\n  Foster  v.  DavU.  4fi  Mo.  268,  money  belonging 
t,  the  estate  was  taken  from  the  executor's  house  by 


w>i.«r  c'..x,Tir,  TK  A»Hrr«.  ,,,, 

»-r-  prcvnlent.     p^^  ToZ  .;       T",  ""'  ''"^'"«"'>'"'" 
"'<•    ".'omnr    hn.l    ko„t  Tl  '  ''"'"'"  ""■  ^"'''"■"• 

Kro«mi,butitwn    not    1,.'      T""'    '""''"'    '"    'I- 

"  sroodx  nro  taken  out  n^  .!,„  • 

r-..vor  in  „n  action  o   .la'^- fo  'm,'";""""  '"'  ">"> 
if  lie  onuiN  to  anil  ti.  *  '^ ''"^  "IP  tn.spnss,     M,,. 

offered,  „d  Ifte^^a ',;  f";''"  '^'•"n  «  K'-"-!  ..i...    I 

""!  •«  e«nsed  under  th?nv'r- ""'"'V"""  "'""i"-l 
^'"'•'/.CH.  L  C  035         •  "  "'"'•  'S'i  "7'7/-/»-,V(   V. 

proX"::r„t:d"anr?ir"'"^  'v- "- f- 

by;t.e  Kovernmen^;^^    /hot",,";;'  "'  ''"  """•^'"'"" 

Act,  IS  nn  nssct  of  the  ^.t^L  c  1  ^  *'"'  'nxuraiKv 
"".I  .listribulion  Vrinltl  ^T. 'f";  r™""'  of  debts 
So  n  poiiey  of  lif.,  ■     '  """'''•  "«  T''«n    .SI.-! 

Kc  DuHcomhe  (190-/)  3  n  r  p'-.n'"''  "'  ""-  ^^'"♦'^^ 
«W«  to  "„,v  le«a  "1  lirs  „  f '  "'"'  •""  "  ""'i'-v  P''v- 
"•"J  tl.e  fe,t„trir'     ,    "  !  .''''"'"""''■'^  ^  my  -^.n?- 

assets  of  the  estate  Grlmi^^  '"'  ^^  "•""«'  '«  ""« 
«■  439.  Compare  Kel^.  ^"'Z''  <'»0^).  •'  0.  I. 
367.  '  ""  ^''•I'Or'h   (1910),  22  q    ,^    g 

^iair^agL'^tlhe  estate  mu'tt^h"   T""""""  '" 


fSn 


no 


F.XF.ClTOns'  ACCOUNTS. 


Money  on  depoHit  in  tlio  name  of  a  iimrnod  woman 
is  prima  facie  her  money,  for  wliicli  lier  husband  as 
executor  or  administrator  of  lier  estate  must  aeoount. 
Re  HMmes,  79  N.  Y.  App.  Div.  2fi4-.  Crn^sitirs  E.Hate. 

211  Pa.  St.  490. 

On  the  day  before  lier  deatli  a  woman  made  her 
will  and  save  to  the  person  therein  named  as  executor 
certain  money,  which  he  deposited  in  Ins  banli  ac- 
count. He  made  no  claim  to  the  money  as  a  gilt,  and 
it  was  held  it  was  assets  of  the  estate.  In  re  Unntnall. 
81  N.  Y.  S.  2.50. 

V  debt  due  from  an  heir  or  legatee  ot  tlie  (Je- 
ccased  is  an  asset  of  the  estate,  and  the  e.xccutor  or 
administrator  should  cliarge  himself  with  the  full 
amount  thereof,  where  the  distributive  share  ot  auc  i 
heir  or  legate.'  is  e.pial  to  or  greater  than  the  debt. 
lie  £/?;.s-  (Prob.  Ct.),  ->  Ohio,  X.  P.  207;  aoffmnn  v. 
HoffiiHin.  88  Md.  60.  . 

The  Court  refused  to  charge  an  administrator  witri 
the  amount  of  a  note  left  by  the  deceased  in  the  ens- 
tody  of  a  relative,  where  the  amount  was  uncertain 
and  it  had  never  been  in  the  possession  of  the  admin- 
istrator, and  the  maker  refused  to  account  for  it, 
claiming  that  tlie  deceased  delivered  it  to  liim  as  paid 
or  as  a  gift,  and  there  was  no  evidenc-  that  the  debt 
had  be.'u  lost  by  the  delay,    lie  linker,  42  .\pi>.  Oiv. 

N.  Y.  370.  .„        ,    , 

Wearing  apparel  of  llie  testator  will  not  be 
charged  against  his  executor  where  it  is  not  proved  to 
have  been  .•onverted  to  his  own  use  by  him,  and  a  sale 
of  it  was  not  necessary  for  the  payment  of  debts  and 
lega.Oes  McCall  v.  Peachy,  .'!  Munf.  (Va.)  288;  Car- 
rol v.  Cur,,et,  2  Marsh.  (Ky.)  204.  The  v;e.ri:  g  ap- 
parel of  a  married  woman  is  not  generally  eor.Aidered 
as  assets.    See  Re  Hall,  70  Vt.  458,  post,  under     What 

are  not  Assets."  .    r      n,„ 

Chattels  specifically  bequeathed  are  assets  tor  the 

navments  of  debts,  and  in  ease  of  a  deficiency  of  assets 

for  pavment  of  debts,  the  executor  is  chargeable  in 


WHAT  OO.XCT,T,-TK   ^K.KTS.  „, 

f  posed  It  i,.  ace<:U'  e'lft^;?:'  ""-^  J^^^  ^-" 
He  Pollack,  3  Redf.  (N  Y  )  Tm  w,.  ™'  "'  *'"'  ^i"- 
n-est  of  stock  is  made  by  win  ;*  .JT  "  """''"'«  ''«- 

«t  once  upon  the  death  out  1  f?''"  '"  *•"■  '"^^''t-'' 
for  the  payment  oftl^s   ^  ''  ""'^^^  '>«<-''«d 

acted  from  him  „n  del  ven-^fH       T?''"'^'  ™''  '"^  <-\-- 

a^^r:?Z'';::;^a":^,:;-;);<;t.o.app,,in.i,,, 

amomit  of  the  debt  a  cf,b  il  ,  T  T"'"'*'  '^'">  the 
the  invariable  rnle  if  he  ^  ''f"'''  ^'"'^  ■""-".s  to  be 
'^g  the  term  of  hi  , le  aT,d  in  '""*  :■•*  "">•  """■  <'">•- 
the  rule  without  regard  io'^,"  '  "'"'  .n'risdietions  it  i« 

The  rule  is  tlius  stated  in  is  p  v ' r^  ' 
law  the  appointment  of  one's  debt  "  '"^^-"""on 
held  to  extinguish  the  deb  .  7?,°''  "'  "^•"■•'tor  was 
even  wnere  the  exJeuXt  died  bef  '  """  7"'  "f"'"-! 
one  of  several  joint  de  tor  rt  ""'•.'''■"'"'♦"  <"•  ««^ 
"ffoet  of  the  appointment  „;•  .,  ,  '.'T'"''  ''""•''"'••  the 
;-^eentorwas  thit  the  deb/du  ^I  '"^  '"*'"'  '"«'■"  "f 
tor  was  considered  to  hai  Wn  -^  'u  ''''^^"'-  "'""■"- 
«^lf  and  upon  this  snppo"  ,i„nTh  "",''  ''•'  ''™  *"  ''""- 
">  equity  that  the  /xecuforVt  '"' '''*''^'''^"^ 

amount  of  his  debt  a.  a  ".ri^r""!'^''"/'"-  t»e 
the  rule  ,s  well  settled  that  d'nbf  ^  "'•<'''  'States 

tors  stand  upon  the  t^n^o  1  f-^'  ""■'"«  f^m  execu- 
decedent's  e'ta^e  fr^Hl  e"r  i"^  "'"'  ''"""^  ''-  «- 
■•esard.^  as  asset-s.  An  admi^,;  r'T'  ""^  '"''  'o  be 
*"  bis  intestate  must  ac  on"  r"  I"'  V'?  ''  ''"''^'"ed 
at  connnon  l„w  his  appSn '  ,/      ."'■''"'"•  ■■>'"'  "^en 

act  and  favour  of  hisTe  i  or  do'""  \""  ""•'™^"'  «'e 
exdnirinsl.o,]  1.:.  ,1., ,  '^""""i.  does  v* --     ^     ■ 


"IKUi^hed  his  debt,    [t  i 


■"inefinies  said  tl; 


iippear  to  liavp 


lat  when 


'H 


i 


f,,  UXECVTOBS'  AlCOLSTS. 

„  debtor  become,  executor  or  administrator  of  the 
Lu.U.  of  bis  credi^r  tbe  debt  .  e..m«„..hed  atlaw. 

Tl"is  rule  is.  however,  subject  to  some  hm^M^ov^.. 

;rror^.l:n>rnSn^  ^  -rK..' 

re  Rvgg,  3  N.  y .  ot.  ^^.    «  ,,,g  jo 

eutor  unable  to  pay  h,s  ';™<'!^'v»"^t;  court  charg- 

Teland  v.  F«i(««,  1  Alien  (Mass.)  u31 

assets  of  the  estate.    *^"«;!';-°'    n     An  executor  or 

V.  Po/t,  93  Md.  84;  He  Arkenburgh,  69  N.  V .  App.  Ui 

{il8. 


tor.  it  ir^^ty  "at  ^eTl''  f «  --"'-  "f  'Ms  crodi' 
-^th.the  debt,  and'thrsMtotTr*!'"''"'  "^  "-• 

The  indebtedness  nf  „„  •      ■ 
applied  in  the  dSarl  „?  an?     ■"'  •'^•''«"*-  -i"  '- 

Where  a  notp  i«  .„„,i  .  *,^^"'-  Surr.  (N  Y  1  9ii 
iomtly  the  hurt  "is'"o'*thf  el  'r'"""  """  --"""•' 
"0^"/  ;s  not  represent  h's  debt   °y°^''^''  "-«'  *'- 

powl\'f  aSS;nr;ee"«:v'';  .'"''<'-«<'  "--i  a 

K  interest  upon  mm?„     •        ''■'"  ''''apter. 

"  IS  the  earnings  of  a  fund  »i,™ul  i*^"  accounted  r,„- 
and  enures  for  the  use  of  f.r  i""  '"''''"«•'  *°  the  estat  ■' 
W'.^e  (1917),  226  Massif  ''«'■««-«->«.    £«w«rv. 

:i::.ti^ep!:;l--j^ie^o..,  ,,_^ 

•    '^-    I.  Nupp. 
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EXECr-niBS'  ACCOUNTS. 


CHAPTER  IX. 

What  abe  not  Assbts. 

Sections  3,  6  and  7  of  The  Execution  Act  (R.  S.  0. 
1916,  ch.  80),  are  as  follows: 

3  The  follo'vinK  chattels  shall  be  exempt  from 
sei^^re   under   any   writ   issued   out  of   any   Court, 

namely:  ,.     ,   j- 

(a)  The  beds,  bedding  and  b^^ste:  ds   (includrng 
cradles)  in  or,1inary  use  by  the  debtor  and  his 
family. 
ih)  The  necessary  and  ordinary  wearing  apparel 

of  the  dc-bto'-  and  his  fannly ; 
(c)  One  cooking  stove  with  pipes  and  furnishings 
^  '     one  other  heating  stove  with  pipes  one  crane 
and  its  apppendages,  one  pair  of  andirons 
one  set  of  cooking  utensds,  one  pair  of  tongs 
and  a  shovel,  one  coal  scuttle,  one   amp,  one 
^able  six  chairs,  one  washstand  with  furnish- 
ings, six  towels,  one  looking  glass,  one  hair 
brush,   one   comb,   one   bureau,   cue   clothes 
press,  one  clock,  one  carpet,  one  cupboard, 
one  broom,  twelve  knives,  twelve  forks,  twelve 
plates,  twelve  tea  c  ps,  twelve  saucers,  one 
su.'ar  basin,  one  milk  jug,  one  tea  pot,  tweh  c 
spoons,  two  pails,  one  wash  tub,  one  scrub- 
bing brush,   one   blacking  brush,   one  wash 
board,   three   smoothing   irons,   all   spinning 
wheels  and  weaving  looms  in  domestic  use, 
one  sewing  machine  and  attachments  in  do- 
mestic us.t  thirty  volumes  of  books,  one  axe, 
Z  saw,  one  gun,  six  traps,  and  such  hshing 
„ets  and  seines  as  are  in  common  use    the 
articles   in   this  subdiv  ..ion  enumerated   not 
exceeding  in  value  $150; 


"■MAT  AIIK   .N„r  A8.SKTS 

"■ore   than    ^.fffioirt   for   "he  S  "''^'  ""* 

food  therofOr  o'r'Zh-'di:  """  "f  *'""■  «'"• 
(/)  Tools  „„d   imukJl'J'      T     ''''''^"^'■■ 

satisfy  ti,p  writ  rlh        ■  f ""''  '""''•'«"t  t" 

out  of  tho  not  proeeods    I,!  '"  ''"''•'"■ 

'irticlo  shall  takp  nl?„  '"  ""''^  "^  ™''li 

therefor  .ha  f  e.e  "ed'  ^^nr  *Y  r""""*  •'^'^ 

-le  in  ndditiontheret  *''"''"'"" "■^*  "'• 

'S)  Piftoon  hivps  of  boos.    <)  Kd«-   Vir 

6.  ChatfoJs  o^emnt  fm         .'^"'"-  ^  "•<■•-»'.><.  •■<. 

creditors,  and  his  wUow  "J^  ,*^I""  "'^  '-'''"'"s  of  his 
tl-em  for  tho  benemof  Ltl  \'".''''^'''  «"  rotai,, 
fhero  is  no  widow  h"  fam,v„fl '''^  ['"""y-  "■•'  if 
™*'tled  to  them.    9  Edw.  yil  c  47  /g""'  "'••'"  '^'' 

-:oJi^;;:;^:^it';n:j^--f^iy.or.inf^^^ 

Isrger  numbor  tho  chaHol  "■'  ""'"'•'  ""*  "f  ""v 

R<i»'.  VII.  e.  47,8.7.  "  '■'"''"''*  '■™"'  '^fi^'-e.    h 

jDReTathnm  (ipon  20  r  7?  iao  ■. 
ti>at  t.,ose  exemption  are  not  I  f'  '*  '"'''■^  ''"''' 
and  testamentary  oxnensp!  "  '  r'''^^  "^  '"  fnnoral 
executor  or  adJ^TZtrt  '"  "''  '''•"'*  "'  '"> 
that  the  offoct  „f  .JZ7,  l^  ?''-'"'™'  "''  J«l't«; 
children  ^hero  tho  0  "  ,!  '-h"  '?'"  *'"'  "''^"^  ("■■ 
"""  t"  the  e.xemp(od;;;  :  ""'''''>  '''  P--"-'i'"ncntary 


lili 


KXKI  TTnKl*'  .Ml-lllSlV. 


Of  couis,.  tl,..  ..x..cutnr  "r  ,i>imini«tr»t»r  hax  n,> 
,i„|,t  to  H..I1  tlu.  ..scmptM.i.K  I".-  imym.'iit  "t  Inn.™ 
„r  t..st,in».nt...y  .H„^u»'^  when.  On-v.  »'•"''">.;;;; 

w  ,nM  1 ..  .  ntitl..i  t..  Imv..  tl ss.ts  nmvslmll,..!  for 

'  •  1„  Ituioon  V.  Wf,il<n,.  'M  Va.  ,K,  ,t  was  In'l.l  t  at  tl 
,,,,,,i,,i,,Vati,n,  of  a  hnsbandV  .Stat,,  was  1  a^.^ 
,1„.  «i,low  tor  tl,.  valm.  of  property  soM  Is  s,»l,  a 
;„i„istrator    which   was   ahsolnt-ly    .x,.,npt...l    to    th. 

'"'ni.  riKht  to  s,.h.,.t  ..x,..npto,l  ,-hatt,.ls  is,  l;y  s,..|tion 
7   „  V  .a  t.Ttho  ,l,.l>t..r.  -his  wi,low  or  fann  y";  an-l  the 

;:!  I  to  ..lain,  *ltK)  in  li.u  ,.f  the  tools  aa.l  nnplomcnts 
of    rah'  is  a  ri«ht  K'iv-n  to  tho  ^h-l.tor  porsonally ; 

„;";„.  .UsUnnL  may  W..11  imve  ., eon  m..^^^^^^^ 

Th..  K.-n..ral  ,.;c.n,plioas  wlnrh  may  '«■;"'■'•";'.'.' 
„,.ti.h.s  us,.,l  not  alon..  hy  th.  .h-htor,  Imt  also  h>  h  s 
Cily.     Th,.  tools  of  th,..h.htor's  tra,h.ar,.^... 

,,i,„  personally,  hnt  an;  not  «<-"-«  ^  "'  ^.f  '  K 
widow,     l'icl.rrh,y  v.  Thn,„pxuH   (llHl),  -4  < '.   I,. 

■^'within  the  rnU.  that  applieahility  to  th,.  ,»>-.n,.nt 
„,  ,,„l„s  is  th,.  test  of  the  ..hara,.ler  ol  l'"M'«ty  ;>> 
assets  of  the  estate  of  the  ,ieeeas,.,l  owner  1  ,•  pi,.- 
'er  V  exen>pt  hv  statute  from  lial.ility  lor  .i..hts  a.,..s 
:;-.,;,'stitl,te  assets,  nnles.  the  ,.xen,ptu,n  r..l«t.. 
„„lv  to  proe,>ss  agaiast  the  pers,.n  ol  tlu'  owrn.i.  I 
r\.x...nption  eontinn,.s  after  the  .leath  ot  the  o..ne 
.  ,  „„.  ,,'„elU  of  his  family,  the.,,  nnh.ss  ,t  is  only  to, 
a  li„,itecl  ti,ne,  the  property  ,lo..s  ^'^ ^-''""^"T^m 
his  estat,..  J»/.".-»"  V.  C'ro.s.s  (i<i  N.  Car.  Kw  ;  '■"tJ<<l' 
V.  Ciiiii.,  1  Dana  271.  . . 

Thos..  wifts  of  money  hy  Ih,'  hnshan.l  ,  ,  the  «, 
for  clothes,  or  to  purcl,ase  ornam.'nts,  ol-  for  her  sepa- 
.:«  '"xp..,KUtu,e,'whi..h  are  usnally  ..alle.l  p,n->«one.v, 
are  not  assets  of  the  estate.  For  an /lol"'™*''  »  " 
„,ent  of  the  law  as  to  pi,>-„on..y  see  Ho.ranI  n.  Ihfih;,, 
2  CI.  &  Kin.  (>:i4,  :!7  K.  U.  2il>. 


W"*T  ABK  NOT  AiWKTK. 

«oiilowlial  uiialoirniw  . 
n-ode  by  th,.  wifo  fro,    t,ei':'  ""f"','-'  "'"  "'"  '""««« 
'^y.  fruit,  etc.,  where  the  L«l.«„"     ,'!"'"••  '■'''«^'  """I 

i«.Ki's  H.,,„„..  j/,,!,;,/"^^'  ^  ;; «";'  not  to  th„  h,,.- 

"•".WdMo.^  ,„,,,„  ,^;»;J;-s,  ,,r  ,h,.  ,iko         .     . 

7'n.,.d\,!'S;;;^ ;;;'!;«;';; "fa marri,..! «•„,„„„ i,  „. 

'"■'■'•.'/  V.  .l/fflrf,/c„     ;;„    ,'    "'"'■    '"    \  t,    4,-,S.       I„    Com,,. 

-t'"'.  .■Imin  and  !  «  .^f '  „^';!:,  ^"".j'  was  h,,d  that! 
worth  $50(,,  wore  not  "  Uhi,,'  "^'  ,"'"'  «  *«"«"'d  «tud, 
l"-''V'-lin*<  thai  w.ari„^ap  aro  ,f  7'''-,"*^  "^  «  ^"""t« 
""t  b,.  ,.on«iderod  a«  a^.^,'         "^  *'"' 'I"™"*""!  -hould 

""■  '^■«'«lor  an  officer  a  uJ"  „i  ,T  ■■  ",""'-<'»*"^'.  "'.d 
™»iP''U«alio„  for  ,|„,7,  '^.  '"'  "'  '"«  'l'.alh,  as  .xtra 
accordance  with  a  »  aL  ■  "  ""  """''  """•'■■«.  i" 
';"'  '0  be  asset,  of      ,'tt  L    "«  t"*^'"*'  -^^"^  ''«'d 

-■.■.rt:';:ij;j;i';;;;;[-''^'.  With  assets  w,,M, 
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KXErrXOIlH*  At'CiM'NXli. 


'i 


gift  morlis  causa  is  not  »f«<"  "'     ,  ,        ,,  Or.  161; 
perty  over  wlncl    n  f'^™:'^"  "^f  „.  ^^ercisod  for  his 

"'St;,,...- ";«,;;  n''s.tS':»s 

been  previously  so  appl-ed^  ^^^„. 

"■•T.m  £ .':  tr "» «*  ""'«"■  K'f" 


ditors.    /ie;// 


1,1  n 


'l.,i,rl.;,  (1!«I-J).  ■■!  f'l'-  '•'" 


Wat  abk  not  awkth. 
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.  An  advanoomont  made  bv  L  r  f'f  ''""""^"-^  »'*'""'■ 
tiK'  will  declares  that  the  «1.„  "'^■•'■'»"n><i.  fh„u;rh 
«.part  of  th,.  residue  „t,tr„77'  "''""  '^  ''-">-' 
of  the  ndvai.mnent  simll  l.„   I   .  ""^,"'"t  H'e  amount 

0  the  child  „dvu,,,.:.;T  ';,,;;:'";;':••'  '""'\ "-  »'-- 

°f  ""fli  a  clans,,  l,,.;,,,    "  .ll        T  "'"'  "P-mtiou 
d.«tril,u,i„„  ,,,„„  ,,,;';,;:,'«'"<■  •  -  n„H,.  in  which 

'"^  ">«*•  he  charged  with  tL  !","'  '''«  '™««  that 

"■'"-action  in  to  way  <  wXT  "'  "'''■'''  ''"-  "- 
any  claimant,  but  mere  1  L  ,-,"r  ""*""'  '"■  ""^'"''-^ 
another  to  receive  the   ega  "'''"'"  "^  ""^  P"-"  for 


TO 


KXKITTOB"'  AlllllNTH. 


CllAITKU  X. 

\|,VKKT1«1S«1    H'K  ('BK1>1T<>"»- 

|„„',|..,|,     IVr  .I..SM.1.  M.li.,  .S''m,p  V.  f,,,./,.  KM  h.  . 
4liH.  ,      |,''„,-ii«i,  text  biiokH  on 

^:;:v:v::,:;:=i  S^=;:^i- 

IV.rei.t   I'lnsscs   of  "■''»".'"■    ' ,,  ^t,.,,^,,.j.  ,v,.t.      But 

:;;;::'u;:zrXi "-"""- "-'• 

^tratum  .uit.  t.vr^e.o^U^  ,,p,,,..„tativ.,  .hoir  claims 


"•'"'■'••<""'  >■<>,,  ,.„„„,,„„ 


I  Ins  w.,i„„  1^    , 

-  <  '■  J<..i.   ri,,.  r.,.,.,„„.,  1/"",'  '""'""■'  ";«.!). 

;;, ,  ,•■»' .1  ™„  '•'""", ""  ' I-  » 

I  '"  ^^'ii  II  port  »n  ,,»■  (I  *"'i^<'VHni-it 

,7,":'"^  "",1  |,„|,i||,i,,,  „  '        Wm,M  ,.„,  ,„„,,;, 
'"'■'  »"•  wu,i,.,.s  ,,,,,1,1  ,„'"'"  '"»'m",..    ri„.  (•„„,., 

;'"•'•  /•""•i'W'n.  liahi  .'f  ."/"""•'■■^■'""■"  •■•■'-  '■  , 

'"";  ".'■^'"-  «-aH  ,„„  nil.  .','""*""»,"  '''•IX'- I  t    . 

'T':"""-^ ""  '1.,.  ,.x.,.,X!'?  ""'"-i'l'sMn,!!,,,, ;; ';; 

""«'"  »<'    ..Ivor   so    ,""''■'"  "'"'  '""-.nHhlo  „,„„,,„ 

'"■  '■la,,,,,,  of  wl,i,.|,  1,0  h„     u  V""  :'™visio„  f,„.  „„ 
,,„.'"  '.''-Hiso,„o,f,  Um'lrt"^  ''""*•  -  "'■  5'« 


^2  KXKi  rriiiw'  ai  riirxT". 

•  Ih   m  mK  -lain.-  n«n>n,t  tl, t..to  ,..•..  al.,.  rM»"    « 

W/J  /,(  V    S"M-/(-,  :!0  Ont.  I{.  1111,  Ji   A.  It.  l^.      A 
t::»^.l-rVi.wnt  will  1.0  f.>"".l" 

vcr  u«t  of  kin,  nn.l  tl,c  .tntutc  .«  "P '■"•»l'l'' 
lain.-  f..r  ,list,ilM.liv  slmn'S  .-f  H.-  ">'«'''*•  f  '*"' 
,        >.U  ms  fnr  ,l..l,.s  a„,l  ,1.-...an,l.  in  tl,.  nntnr,.  ol 

:,IV.i./..»'..Mii«.«n  !:.'•.  ui<.^;J^ -!;"-■ 

S'J„r,«   1  (•   1'  f>.  -M;  ««■  ."""'^  !*  "■  ^^-  ^- "  ". 
n  E.  Kla..  1  it  i»  the  praoti.-  to  in^-rt  tho  ndvor- 

i.vi„«aioc.a-«i...;^.-,;-^^^ 

111!..    wlllTl'    lis    »'»"    ""t    .1"'.'  •        '  '""    '  ,, 

0  ,,Ta  .t  -   i..  <'ntn.-i...  nn.l  i..  It.  Co,nn .W-.s.-m  v. 

'7I'"""'.       R  ..7..  H„v,l,  ('..  IM'M  it  «■"»  ""'n^''"'"- 
sarv   to  a.lv.rtise   in   tho  (Man,,  (n,z,ll  .      .9 j 
,,!.,.;ons  s,.,.  ov  r.-a,l  tl.e  Ouz'Hr.-     S--  al.o  He  Ash 
,„„„  (llHW).  1.^  ().  U  R-  «■  ,   „,„  „„,i,.. 

Ill    a    «ntwi'nUf"t   '"""O   Stri'i't,   .1.,    sam    III 

,/,.  if  tlK-ii-  lesi.lenee  wimt  unknown  ■\""  "'     ■ 

J  11  (Int   U  110     As  tar  as  this  ..■lat.-s  to  thr 

piiMicv  of  the  niivprtispmcni.    WhcK  i"'.'   '''      V 
1^    V  ot  .•  .l.-".>-'"l  I'avinK  '■"-"""■'*  '"  «■'"""  """ 
in  a  1."  a    pap."-  "-..Ul  h-  »f  .."  vaL"'.  f"''  ■■"^"""•"  '" 
LVeo    a„.c.-c.ha,,t,i,,..i«hth..p.'.. t-oailv..,- 


*""""'"""'    ••"«  .■„,;,.„.„«. 


?'^""!-~;;:;,,:^::;;i;;-""- ,„.,..  ,„;, 

P«Po_r  nn.l  ,|„.  ,,.„,„„,.     "     '  /"r  ,T,..|„„rs  i„  „  i,,,,,,, 

tiu-  n,,.„..,.ii„,  i„  ,,„         '  ii».  ,.,•„,.,„.„  i,„ii,,„,.,| ,,; 

"^■^  S^ -rt?^7r •  ■' 

Notice  of  a  fl»;.„        .  •  "'*'  -•''>• 

,''"'>•  "'■  '""'i  to  a,-t      ,     ,,        *  '''""■«"•  i'  "-""Id  bo 


f  irri 
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ii„ti,-,.  I„  li.illi.  /"  ir  Wijoll  (IWI-J).  1  t'li-  1«H.  nff'l- 
..1,1,  ,„„„.  \Vi,iil  V.  I)„iii,i,iilif,  1H!«,  A,  C.  :«>!•. 

Wlicrc  nil  cxcciitDr  liiis  iiihihtIv  advertised  for 
rreilitors.  iiTid  has  snflieieiil  In  pay  all  elaiias  of  whicli 
he  lias  iKiliee.  and  pays  them  in  Ml  l>nt  aii'ithev  ere 
ditiir  slllisei|lielltlv  a|''pears  wliose  claim  addeil  to  tlle 

(.Ihers  would  have  ereated  a  delicMcney,  tl xeeutor  is 

proteeted.  Tlle  unpaid  creditor's  only  remedy  is  to 
compel    the   other   ereililors   to    refund    rateahly   the 

, Mint  whicli  they  r ive,l  in  excess  of  the  amount 

wliich  would  have  lieen  payahle  to  them  had  all  tlie 
claims  heen  known  to  the  executor.  LcHrh  v.  Mols,,,,!- 
Ilniil.  27  Out.  K.  -'lit;  /)""<•/■  v.  /f-v-.  til  (ir.  2-I'.t: 
Cl,ii,i,l„-rl,i,ii  V.  Chirk,  il  A.  H.  -JT.'i. 

[f  a  creditor  does  not  come  in  until  some  individual 
h-Katecs  have  received  their  leRacies  in  full  and  there 
remains  in  the  hands  of  the  executors  certain  goods  to 
pnv  the  other  lesatees,  it  would  aiipear  that  the  credi- 
tor is  entitled  to  receive  out  of  the  funds  of  the  unpaid 
Icfiatees,  not  the  whole  of  his  d.^ht,  hut  only  part  of  it, 
liimrins.'  the  same  proporlioii  to  tlie  whole  as  the  loRa- 
cies  .riven  to  those  lefjatees  hore  to  the  whole  amount 
aiven  In-  the  will;  and  that  he  must  seek  rmymenl  ot 
Uie  balance  of  his  dehl,  in  proper  iiroportions,  from 
those  lenalees  who  have  heeu  actually  liaid.  GiUis- 
,,„■  V  AU'x<ni'i,,,  :i  Russ.  Cli.  Ca.  IM.  See,  however, 
Oniic.v  V.  Xklmhnn,  L'  Di'fl.  &  d.  fi93,  where  it  was 
held  that  the  rule  does  not  apply  where  the  estate  has 
not  heen  administered  liy  the  Court,  but  this  seems 
doubtful  in  view  of  the  more  recent  decisions  in  CU'iiji 
V  lloiilniid  and  Hunter  v.  Yi,ii»fi.  (iiilc. 

So  where,  on  a  delicieuey  of  assets,  creditors  \ylio 
have  nied  their  claims  have  1 n  paid  interim  divi- 
dend- thereon.  II  has  Ion;;  heeu  the  practice  of  the 
Court  to  allow  creditors  who,  either  by  inadvertence, 
or  relviiif?  upon  their  securities,  fail  to  come  in  and 
prove'their  claims  within  the  time  limited  by  the  no- 
tice (o  creditors,  to  come  in  at  any  time  while  the 
funds  of  llie  estate  are  in  Court,  and  establish  tiieir 
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-P  KXRCI'TORS'  ACCOUNTS. 

there  be  enouKh  all  must  take  aliko  iu  tl.c  fntm-o  divi- 
deiid."  ^    .  ,, 

\„(1  in  a  imte.  tl,e  reporter  a,Ms:  ''It  !*■  ""w  th.- 
constant  praetiee  to  permit  ereditors,  ^■''l'"'''  '"'"'•; 
der,  to  proceed  after  a  divi.lond.  and  ,n  the  hrrt  place 
to  direct  them  to  be  paid  equal  to  those  tmba.l 
proved  before,  and  then  to  direct  a  general  d  stubu- 
tU,n  of  the  residue.  Lord  Kedesdale,  m  contorm.tj 
witl.  this,  reformcl  a  practice  which  had  1'--"^  ■-' 
Ireland  to  the  contrary."  Sec  also  /-.  re  ilcM,ndo 
(1!102),  2  Ch.  1)84.  . 

The  advertisement  for  creditors  must  he  in  the 
English  language.  The  r.egislatare  of  New  Jersey 
passed  an  Act  requiring  that  all  .indicia  «al  s  1  e  a d^ 
vertiscd  in  a  German  newspa,.er.  l-be  Chnneellor  held 
that  notwithstanding  this  Act,  the  "'l^''"-':'™' "^"f 
he  printe.1  in  Kngli.sh,  quoting  from  4  and  i'  Geo  tl. 
wbi, h  provides  that  all  .iudicial  proceedings  alter  1/Ai 
sluUl  he  pnblish.^1  in  the  Km;lish  language.  1,  L.  h. 
J    492 

■  In  «c  H;.-/m-",  ■>  Ohio  X.  I>.  4!'(i.  it  was  held  that 
„,„  advertisement  must  be  printed  in  the  Kn.glish  laii- 
..uage  although  the  deceased  was  a  (ierman  a-"'  J'™'  > 
all  his  business  transactions  had  bee,,  made  w,  h  Oe i- 
mans.  And  see  the  remarks  of  Mcl.cinan.  .I.A..  m 
IJffner  v.  Lnn.",  ■^'  A.  R.  p.  249. 

There  is  no  dntv  cast  upon  an  executor  or  admm- 
istrator  to  ascertain  the  creditors,  if  any,  of  the  parties 
cntTt Id  to  share  in  the  estate  either  as  hers  or  lega- 
™e  ,,r  o  notifv  them  by  advertisement  or  otherwise 
of  his  intention  to  distribute  the  estate,  and  he  as- 
sumes no  risk,  so  far  as  such  creditors  are  concerne 
i,r;aying  the'  heirs  or  legatees  the  s  ares  o  wh.h 
they  are  entitled.  Jmcncan  Agt.  <-0.  v.  t^cnmger 
(1917),  ]:iO  Md.  389. 

An  advertisement  to  send  in  claims  does  not 
mnount  to  a  promise  to  pay  statute  barred  debts, 
W    V    Jo, J.  4  CI.  &  F.  ■»:■,  nor  does  it  slop  the 
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di'-sfat;;!!'',""-';^;,";;"--!  form  of  N„t|,,  ,„  (.  .^ 

-o-  u,  oo„,p,,  wi,,  ;^:t:;tr  "^"^^•"""^  ->-- 

NOTICE  TO  CKEDIT0«« 
I"  the  Matter  of  the  Kstate  of  A  13    ,,       . 

"-«tateofthe::i^l;^:;---de™a,„i2^ 

fi>tate  of  t|,(.  said  ,1„.         I  '    '"''""Mstrafor   nf  t 
particulars  of  tlioi^  cJa  1  '••"■^'''■■plioas,   (|„   j.  , 

"a    the  „a,d  executor  will  „ot    ,7'  "?^''.""fi''e.  au,l 

X  Y. 

"'"^'"'«'  day  ot""*"'' '"■;;'"' ^-do'^^eutor. 
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CHAl'TKK    Xt. 

I'avmkst  "K  Debts. 

\    ......litor   .,!■  an   oMat.  -■annot    ho   ,.n..i...li.-iall.v 

,m..-tv,l  l.v  Ih,.  U.r.ns  of  a  ..-ill.     U.s  n«Ws  aro  l.x  ■  ■ 
1  M.....nninHn,y  .1,..  law  aa.l  not  n,  any  — ^ 

..,„„,„11,.!  l.y   .IK.  will   ,.f  IMS  ,l,.l,t«r.     -\'    "    '     ;, 
,,^,,„s  to  1..  pai,l  out  or  tl,..  assots  ot  1ms  ,lcl,to>  s  ■  tal. 
^L  not  .loiKMul  upon  fstmnmitary  provisions,  1 
....■uroM  l.v  tin.  law,  an,l  is  tlu-  sann'  ami  none  othc. 

An  to'stat,.  an,l  int..stat..  ostatos.     Both  t  a.  oKon,- 
,^     and  a.ln,inist,alor  tako  th.  proporty  ol     he  <i.- 
,Le,l  person  pro..is..ly  as  it  was  l.t^  at  tho  tna 
L.as.     ^vl».th;M■su>.h.omlitioa,sth..^.snl    o      1 
operation  of  law  or  the  act  of  the  party  hMnselt.  Huh 
ai;l.-oi,  v.  ItHhaiilsoii.  87  111.  .\pp.  :!•'■*■ 
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,li^  idual  assets.    liidgiivit<j  v.  ( 

H   K   80;  haker  v.  Batiharn,  I'l  Gr.  \U 


1  in<lividaal 


,  the  distribution  ol'  in- 
19  Beav.  Ill,  105 


■ftion  ;VJ  (1)  of  The  Tr 
.\    personal   representative  may   pay 


■uslee  Aet  provide..!  that 


allow  any 


debt  ,  "'''""'■■'  "'■  """•'>' 

"'">*'  UH^  ordina'         ''"'^  ""'v  -'lain,  "^  ''"•"  '"" 

"""«'■'.'  d;«<T<°vV  ■""'""'""  '<'^""»"-  '"'■^'■."•'■''.  «.„l 

""•'■'■'■,  and  t|,„  f     "'  "  WCf  l,v  (|„.  ,„"•"'■  »'tl...u, 
""■  '•"«'   "f  a  debt 


Wl 


EXEOITORk'  AITOINIX. 


tentB  and  P"/P°«';^:'^ Va  tn  o  thor  air....tly  or  in- 
„f  being  enforced  m  «"«;;'""  „„,r„o*  wl.ioh  •.«  not 
directly.  And  >t  y»"^^«  *;,[,,; '"'t  lav  or  in  equity 
capable  of  ben.K  ^"^"'f  ^  'Ibllitv  against  the  estate 
it  does  not  create  a  del,  -  ^^  '  ^T,,,,  ,.  mite,  29 
of  the  deceased.    In  •«  «""' 

CV.  D.  358.  .  personal  repvsentative  of 

The  privilege  g.v^  "  "^  J'  ,'^rano,ialy  and  ought 
paving  statute  barred  ^^"^^^''2,,  v.  .1/k''/'''.'/  ('««>• 
'„„-t  to  be  extended,  ami  m  "  ;f^^,„„„,  eould  not 
3  Ch.  2S2,  the  Court  1'^"  'J*  ,„„,  ^,„v„.ially  -lec'lare, 

•^^'t^X  a  creditor  bri..s  an  aHio^^ 
rtoht.  to  which  tl'^.^t-y   ,;  J;;"  'ave  a  right  to  lo- 
bar, the  lH->'-'«^'ff  »'  ";,fence  thereto.    «c  H«(Ik.- 
si.t  upon  the  statu  e  ah  a  d'^tence  t  ^^^^  A„„„.,c;,n 

ford.  9  O.  W.  N.  f'^*  <  •.  ';J  \,  ;  oditor  whose  chum 
'oourts  the  g-,'''-»'j,t;      of  Limitations  is  ent.tled 
is  not  barred  by  ''''  .^'7;'  ,j,„i„st   clain.s   which   a. 
,0   interpose   the    ^ta  uti    a^  .^_^^  ^,,  ^„,     „„ 

barred,  wlua-e  the  assets  ai<   n.  i  ^^      ^^^  jj^^^,_^_,„  ,.. 

and  an  executor.  ,„,„>,,„^  do  not  raise  the  de- 

Where  the  parties  '°  ^^  «^i„'^°  ",iere  is  no  duty 
fence  of  the  Statute  of  ''  ™  ^  7r,,;,„p.,  35  Beav. 
„„  the  Court  to  do  so.     .iM<»'  ^■ 
+(;«,  147  B.  K.  201.  J         ,i„,  payment 

A„  executor  will  not  ^  /    ""^    ,,,,,  on  its  face  to 
of  a  -lebt  of  the  ff  "•"■■J  ^'  i"  ftor  money  lost  at 

gaming.    (  m"  '  ^- 


'■A>«EXT  „K  „j.„^ 


«l 


,   ."""  if  an  o.vecuf,,,-  '"  ""■»  fipfon^. 

''«'<!  i»  not  nn  .  "^^  "S^iiist  t(„.  „-,„  "  '■■  ''■'>■-  .-. 
'"'■-^•«'<o  ore  "■"  "'^""''  "■">.,„:,'"■•'!"•  '""'"■>• 
'■"  ""  admirK^;  ?  ""'"'"'"'islcv,      "V"'"'  ""■''■'•  » 

Maintenance  ffr-,f„:t       , 
an  infant  ca„„r,ti  '"■"'>■  siipp/icl  l„ 

Eq.  566.  '«'<■•    /'"  CV./,„,,«.,  ^.';;jj';  adn,,,,,,. 

^»-  "SCtiff  ^''^^vMenee.etj    •     ' 

"S!::tS^^-a^.:e,-?T  ^"^^^ 


HiiiiU 


Srh'^l 


KXKll  TOKH 
11    I 


nf 


li  :!S 


Hiiirliin'oii  V. 

I,.  T.  442.  I 

As  t..  i.vi.l.Min.  to  s»|ip"it  Hnii"^  f'«-  !"'i-^"""l  ^ 
vices  to  the  dcwnsi-d  sec  «('  "' '  "  *  '^■^'"    ' 

.h,«,M.mli,otan,.N,..-nto,-'sa...-ounls     ,...lu.« 
,„„  ,„„„„,  ,„  ,|isallow  ,,.,.vm.'nt«  n.ml,:  l.y  'l»=  "  '."     . 
,„„.,u>s,.  ll...r..  was  no  .onolmrutuni  m  suppo.t  ol  t  " 
.,   i,„,-s  ..lai..,.    'l-lu.  reH|M,„sil.ility  for  payment  fal 
'  „  „,„  exeeutov,  he  nM.st  use  e,ue  ».mI  .,«(l«n..n     n 
,  I  erinK  the  elainis  presented  t.>  hin.,  and  .1  Im'  do's 
:i:'i;.and,,ones,ly,andintheinte,..s,o.t,e.^^^^^ 

|,e  will,- on  passing  his  aoconnts,  he  nl  owed  ^  "■'»«. 
„,„n.l,t  Ht  to  pay.    «-  /"«"/.■  I':^""''  ■>  '  •;'■:■  ',  .■?.-;" , 
With  n-speot  to  ,.ontinKeat  debts  and  Imbd.t.es   a 
„„e  si       of  iveat  i,„po,tan,.e  f,.rn,e,ly  arose;  namoh 
w  eth.T   an  execntor  ean   safely   nmlto  payiu.'.ds  of 
ule  e       ■  'M\."  over  a  r,.sidue  where  there  .s  an 

vet  been  l>rol«'n.  and  wha^h  n,ay  n.'t  he  h.ok.M    ho  e 

.    er.     -I'la.  .,ne.stion  was  diseusse.l   m  «-V"™'/'" 

eisos  a..d  the  result  seems  to  be  that  an  e-'"  «••.«''[ 

n„,ie  .  of  even  a  possible  liability,  eanno,  satolj  mak 

;,:';,;,„„  ,„■  ,e,aeies  or  distribute  tl-.'-f-    /  .^  ' 

,„es  l,e  will  have  to  answer  to  the  ,.lann  of  tl"'        < 
,e,  , vln.se  eontin...nt  elain,lu.s  r,,,ened  mto      ee    a 

,l„i,„.  Thus  in  r„,ihr  v.  yV,///"'-.  L.  I  .  10  K  1-  4,  , 
Jas  held  that  where  exe,.utors  of  a  "''■"■'■'"'';^:;  '"  ' 
■,„i„t  stoek  ...anpany.  which  was  a  ?<""« ^ ^"^  ;™„f, 
l,e  ti.n..  of  the  testator's  death.  |.a.d  a  h'jrac'j  wd  n>  t 
rovidinK  for  any  .■ontins.-eut  lialuldy  ,n  respe  t  ot 
shares,  tbev  were  liable  to  pay  the  ann.n,  t  ot  tlu 
Ic-acv  in  satisfaction  ot  calls  thereafter  made. 

"  I,;  In  „■  llljatl.  ■■»  Vh.  I),  m.  the  testator  lu.d 
n,o.tKag  .1  his  real  estate  and  his  exeenters,  wdhout 
nakn"  provision  for  tbe  n,ort«aKe,l  debt  »P1>U"  >'- 
wboe  o  tbe  personally  in  payment  of  tl,e  claims  of 
o  dinar-    reditors.    The  nio,-t,...ed  ,.roperly  prove^l 
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«itli  ,iH.s(.ts  i„  (I,,  •     ,        ,""<-' "'iiiiiiLslrafn.-.         !    , 

i=:T;::r»'wS,;;i:';;;3; ci;-*: 

"K"i   against   iIjp  „.      ^  action    wii«    »] 

s  Jares  at,.„,i        ,  <-'xeeutors   In   ,„i,  '"cii 


^  KXKIITOIW'  ACCiilNXli. 

„otico  nf  11,0  a..bt.  Ti...  court  of  Ari-'i  i'«;i;>  '|;«'^ 

thouKh  wluro  nn  oxecutor  m«l(-»  n  pnymct  to  « 
oZm'  'itl>  ..oticr  of  a  .lobt  d„.  ho  cannot  ™11  upon 
he  l<K«"<-o  to  ror,..Hl  on  l..in«  ,ub.oqnontly  co,n,.oUo(l 

1  1  „.,!,..  iiiul  tliereforo,  notioe  ot  tlio  linmmy 
;':  '  ""o  tea".  C  '",  „«;  to  thoi.  ri«IU  to  recover 
""^ncr  SU..1.  co„f,n,ont  lial-mtics  exist  tl.o  excctUor 
i,  o.,titl...l  to  retain  sulB.'ient  assets  to  .neet  them  or 
Tob  indomuilied  a«ain.t  them.  S^jo,.^  BM 
■!  Mer  547  In  Wniiiims  v.  UeiuWiml.  4  iitl.  •'"•>.'*' 
R  R  lo-i'  in  nn  administration  suit,  the  executors 
.l.im;.U:r:;ain  a  ,.art  of  the  residue  as  an  .ndenm,^^ 

---''"-^'■'•■^i:::'^:^;;r:^,;'ci:;;;::bn"e- 

::;;;;::;rr're.dr':«r,o  undertake. swer 

""TlSiiities  of  an  exe,.nt»r  or  administrator  in 
jMo^ovcnantsinWsesandi;^™-^^--- 

-^,t.;-irrt;d  ii^r^^sj^-- 

ttirmrent'    Mi««r  v.  .Vi«H„/r(li".:i),  Hv.  H. 

y=;HzlEHHs:L.- 


''•>>.MK\r  Mv  . 

?^K.5ri-^r:l;!n;;;;';:'  ->.•■..- ,.,., 

I>.  175.  "'  -■'  On(.  K.  .jjg        •  ;  '";"l;Tr.,|i,„,, 

r^;,,^f■^"'-■'t"; '■!'''' '"'"r 

'i-m!  ,/:;;::'•; ';'■" n..'   .---..o.^:;. 

"•'"  '"■  a  ,/,,',    """''lion,  ,,„.l  uT;    ,   ''^'  """•■■  l>"<-- 
ficiii.nill,-  s,     I,-  '^aiinrl. 

"■'"i-^'ra.i  ,r:    "  ;-^  '";"''■  i"  <'.e  ."(„:,'■•"'"'-•»  will, 
"'•'■"pied  in  ,^'    "■"""''>  ''""It  will,  ,     ,     ';■•""■■'"■  °f  "'I- 

«-itli  int,.,JJ,    ''    "'*^'"'<'  In  their  (o,       \ '"■'  '^^'eased 

"™'".  IV™  M;;::"f"j,'-''"--.' «:,  c;  i"-;''  "->  paid 

"'e  estate  isi„'  ,     '''  ^-^*««<e,  1+3^%,.*"  A'>iA'«^ 

«■"  ."2b  * ;:'"—"  ■"".'.  iS  I"'*'-'  w 

"ntii  if  hno  1        '  '''6  assols  in  r>o  "'^  ""  '■'»  it  to 


«3 


■'  '"■o'on^  thp  running  „f-'  28.    H''  oan- 
"Jf  <•(  interest  on  ),is 


d,.ht«  a..a  I"  im>  11'-  »"'""  *;',.,,  ,-„  ,|,„  ,„,„,.  ,on, 
Ute,  „n.l  II,-  ■•'■'^^'"'L'^^ro    Z  Ins    ..  -hui^o  the 

^T-"U='X^     ='"»^^;-" 

H„  .1ovis<h1  til  the  m  n.    n>  ,,»vment 

6,K).    lie  reciv-d    h-  1U...1  "  ^''^'oV.  420:  425. 

Wl,...,.  an  ex,.,-"t„r  "••;'";•".'    :,    „,fficient 

i:L?;.';:::3;r,:;r:rr- ■  -"'-- 

■,„.ea  in  Ontari..  (-'■;;;^'  ^  ZJiZL'.^^  in 
fmicrul  expenses  have  lie  n'»  "  "  ^^4,,^.  '■  It  ap- 
.,,  Land,  "f,tl,e  executor  or  '.'.'  .'^rl  executor  i, 
pears  to  n.c"  "'"'1/'^^^'  •  l',"'  ^^  even  without  an 
liable  to  pay  the  f»"""'  "''""'';,..„  available  for 
Her  on  his  P»;;;. .'/  ^..^  ,"  1  a:.,  that'  the  funerai 
Z^^^  a  tst  c'har^e  on  the  assets."  S.ar,  v 
""'^sla-^nt^v^expenses  and  the  costs  of  adminis- 
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KXKCl-roEls'  ACCtirxTS. 
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II 


li 

ail- 


so  collocted  must  be  distributed  nceordiiiK  to  tlie  law 
of  England.  No  doubt  in  a  case  in  which  French 
assets  were  distributed  so  as  to  give  French  creditors, 
as  sucli,  priority,  in  distributing  the  English  assets 
the  Court  would  bo  astute  to  equalize  the  payments, 
and  take  care  that  no  French  creditors  could  come  in 
and  receive  anything  till  the  English  creditors  had 
been  jmid  a  proportionate  amount.  But  subject  to 
that,  whicli  is  I'or  the  purposi>  of  doing  wliat  is  ei|ual 
and  just  to  all  the  creditors,  I  know  of  no  law  under 
whieii  English  ere<litors  are  to  be  preferred  to  for- 
eigners. On  the  other  hand  the  rule  is  that  they  are 
all  to  be  treated  efiually,  subject  to  what  priorities  the 
law  may  give  them  from  whatever  part  of  the  world 
they  come,  and  in  the  case  cited  of  De  La  Vega  v. 
Viaiiiia,  1  B.  &  Ad.  284,  Lord  Tenterden  says:  'A 
person  suing  in  this  country  must  take  the  law  as  he 
finds  it;  he  cannot,  by  virtue  of  any  regulation  in  liis 
own  country,  enjoy  greater  advantages  than  other 
suitors  lieii'.  and  ]n-  ought  not,  therefere,  lo  be  de- 
prived of  anv  sujierior  advantage  which  the  1.1W  of 
this  eountrv'may  confer,  lie  is  to  have  the  same 
rights  which  all  the  subjects  of  this  Kingdom  are 
entitled  to.  And  this  has  been  the  rule  in  this  country, 
as  far  as  I  know,  from  the  earliest  time.'  " 

He  then  refers  to  Cook  v.  Gre.gson,  2  Drew.  268, 
before  V.C.  Kindersley.  "The  facts  are  these:  A 
man  died  ('o  lieiled  in  Ireland,  he  had  property  both 
in  Ireland  and  England.  The  same  persons  proved 
in  both  countries.  At  that  time  the  law  in  Ireland 
gave  judgment  creditors  priority  over  simple  contract 
<Teditors.  Before  the  Irish  creditors  had  been  paid 
Irish  assets  were  transmitted  to  this  country,  and  it 
was  .said  that  inasmuch  as  the  transmission  bad  oe- 
( nrred,  they  had  become  English  assets,  and  the  Irish 
judgment  creditors  must  remain  in  the  same  position 
as  the  other  crc'ditors.  But  the  Vice-Chancellor  .'aid 
that  was  not  so.  The  Irish  judgment  creditors  had 
priority    in    Ireland,   and    were    entitled    to    be    paid 


nccording  to  tli^  r...oi       ,  *» 

a  deceased  „,„««  be  adm?„  t ,  "  P"'^'""''  "''■-'ef-of 
the  Jaw  of  domicil.  I„ "he^  "^V"  "'"  "^'"'"il'l.'  of 
Z'-    ^  ""-^  "'W  «.af  ,  .'/'""^^  ™-'^  Pearson   J 

"'oHfios:  X^"'',];,t'>"«  «'«♦<'.'  the  resulU  of  ,h 

mmmm 

Hie  prim.,-,,!,,  of  Kn-ll«i    i 


M 


90  exkil'TOBb'  accounts. 

Ik  .t«  which  he  it.  administering  under  an  English 

in  tlie  n.ost  extensive  sens,,  c.t  that  ten.i, 

with  the  lex  fori.  F,n"lish  adminis- 

Tliirdlu     Tlie  iirineii)le  that  an  h.n!,ii.sii  b"u 

'^'Tfor  -«n,„le,  he  has  in  K.^land  assets  eoUeeted 
i,.  a 'foreign  eouutry,  e.g.,  ^f^^^^Z^^ 
grant,  then  ^'^^X'Z^^^^-  --  '""- 
"'  "'^"^tr.iuf  m-Md  ellarieter,  vi..,  that  ot; an 
son  in  effect  hllh  a  twi  aa.ninistra- 

^^'^  :^^'S":sr'h;lls  and  mast  adinin- 

'%:,::"  h:t::^tt:!nd;at  the  word.. adininis- 
,„J^::;^il,.eronotnseainit.n,.te.™.ve^ 

coed  beneficially  tntreio.  i,„verniii^ 

terminable  in   aeeoivlanee   «ith  tlu 
lii'iielicial  succ'i'ssioll. 


I'AVMKNT  (IP  DEBTH. 


Il-Ll 


'SlUATIOXs. 


1-  Tile  deooased  iins  ri;,„i 
"•nn.  a  dobt  of  m  To'!,  7'"*^  '"  •■^'  »"  English 

J  h«  assets  i„  tlR.lmndsofX'd'"    "■""i'"'  "'   '''•""'•<■ 

—  The  dceoaaed  owns  foo  .     , 
"><:-"   (which  by  the  Ja/-,"."p^  ""  T  ^"'<'-'>  ,-"•'«- 
"•'"-■".v  over  a  siu,plZnL^'tZ^  '"  *■"""'"'  '" 

«"s  purpose  is  a  simnl ,  '   'f     '"  [^"♦"no,  which  f,,, 
->  the  E„^,i,„  ,.„,  '3     -  "t™e    deb,      The  £.0  .i,,,', 

administrator  to  A   in  L      •,       ''""*  ''>■  "'o  Kn-lish 

^«;''i;-*«">^«r,,.fB  &c  4,/  "  '"■'■''™'-  "'"'■.• 

-la,  i::f:™--^n,,ishn,a„  residing  i,,vene. 
0  A  of  «,000.  1  "r  ^i'  ^sT;!  "'  r™-  l"«rni,"; 
form  prescribed  by  theCrf  Ve,  '"'^""'"'t  '"  the 
law  becomes  entitled  to  We  ,  'f  "'  """^  ''^'  "'at 
fneral  assets  in  prioritv  t„  Ih*''"  ""'"  ""<  "f  'Le 
does  not  entitle  A  Vo  pri^  ri  „  "'  "•'"^'*'>''-  This 
a-ets  administered  in^K ,"  „.?  ';?-"r"t  ""•  "f  the 
L.  K.  6  Eq.  485.  ^     '  ''    ' ""'"  v.  /tingle,,,,, 

i!"^eZ':^t::  t::::  -r*-  -"-  the  wi„ 

ha«  been  paid  by  the  el^Iov  t;:!"'  T'"""''-  «"'  ^ob 
faction  of  debts  bv  Je^aeTes'  i,  ^  "  "  ""  '"  """  '""tis- 
>°g  ea.e  of  raMo«-v  ShrewZ  '""l/'""'"  "'  ""■  '•'ad- 
J»^«:  "If  one  being  fndebtd  7'  '  ''■,^'''-  ^^4'  «»  f"!" 
"oney  dies,  and  bv  InXuill:  T'''''  '"  "  ^"^  "^ 
as  great  as  „r  gr-eaterTla.f  ,1  ,"t  "  ■"'™  "^  "«'"«y 
any  notice  at  ail  of  the  deb  ttV  v'  T'""""  f''t'"« 
l«s«  be  in  satisfaction  of  tt'det  .   fi  ''""'  ''"■'^^«»' 

"IS  t;^'';-iC- •"'■'"'•■-- - 

— nhisrn,e,rtI^-;--.^d.a. 
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slight  circumstanws  to  grt  ritl  of  it.  It  <l™"s  not 
npplv  where  tlic  <l.'l)t  is  ..  cirrout  ncmuiit  anil  so  un- 
certain, or  on  a  nesotial.lo  bill  of  exclianse  or  other 
document:  Carr  v.  EaHalnnoke.  :!  Ves.  .11)1;  or  if  the 
lecacv  is  continsent,  or  uncertain  as  to  amount,  as  it 
it  is  the  whole  of  or  a  part  of  the  resivlne,  or  a  lite 
interest,  or  is  deferred.  Wms.  Kxors.  10th  ed.,  lOi.; 
Cndit^n  V.  Crichton  (18!tr,),  2  Ch.  853.  An.l  a  legacy 
as  to  which  no  time  was  lixed  for  payment  was  hcld| 
not  to  he  a  satisfaction  of  a  debt  payable  withm  three 
months  of  the  testator's  death.  Re  Horlorl;  Lalham 
V.  Smith  (18il5),  1  Ch.  516. 

If  the  debt  was  contrai'ted  subsecpiently  to  the  will, 
no  presumption  can  arise,  for  the  testator  could  not 
have  intended  that  a  legacy  shouhl  ito  in  fj^'sfa^t!"" 
of  a  non-existin-  debt;  and  section  27  ot  The  Wills 
Act  cannot  have  the  effect  of  alterinR  the  testator  s 
intention  at  the  time  when  he  is  making  his  wil  . 
Graham  v.  (Irahan,,  1  Ves.  2.)2;  Thomn.  v  Bemiett, 
2  P.  Wms.  :i43-,  Jeffs  v.  n'ood,  2  V.  Wms.  hV.. 

In  Edmu„ds  v.  Low.  3  K.  &  J.  318,  it  was  held  that 
a  direction  in  a  will  to  pay  debts  was  not,  ot  itself, 
sufficient   to    rebut    the    presumption;    but    in   l,i    le 
Hnish,  43  Ch.  D.  2«t),  Kay,  J.,  said:   "Now  what  dif- 
ference is  there  between  a  direction  to  pay  debts  and 
legacies,  and  a  direction  to  l-ay  debts  only?     I  here  ■ 
,U,ne,  because  the  gift  of  a  legacy  is  in  itself  a  .hree- 
tion  that  the  legacy  shall  be  paid.     If,  after  givmg  a 
legacy  to  his  creditor,  the  testator  says:   'I  direct  my 
debt   o  be  paid,'  that  means  ' although  I  have  given  a 
legacv  to  my  creditor,  I  direct  my  debt  to  Inn,  to  be 
paid  "also.'    It  seems  to  me  it  makes  no  difference 
vh.'re  the  testator  directs  that  his  legacies  shall  be 
paid.    Accordingly  I  think  that  the  case  o    Adm««rfs 
V  Low.  which  appears  to  have  drawn  a  distinction  be- 
tween a  direction  to  pay  debts  and  ,.gacies    and  a 
direction  to  pay  debts  only,  was  not  sufficiently  con- 
sidered, and  I  find  that  the  balance  of  authority  is 
against  it." 


!)3 


'-AVMSXT  or  DEBTS. 

'"  pay  debts  „„),,-  '-'•  "  '"'•■<■  ".0  dir<,.,i„„  ,„  J,  ""'" 

„\^"^^«  am)T\  f/o'-T  ^j*^"-"'     ;"'  ^„''<',''^' 

1  Cox  4;''^'"'"°"  of  a  debt,    fi^^;  ^P-lf'-d  cb„„ei 
Thr.  fact  .,,   .  „    .  "^^  "'"lo  (I7fil). 

fears,  antStolT'}f  """  "-fat.-il'^f  "•  '""' 

^S''  paid  i"^^^'^;4't  T"'"' '-  -  s^: :  '■■r 

retainer  and  Mr,    „"  ^T^'^or  claimedn   ^    ?'"" 
'•etain  the  nm„     !'  -^^  """'ended  be  1,  "i         "^'^''^  "f 

'ainei.    Lord  r'   ^  '    ""■'■'  '""l-rl^-  oal , I '      '^''-  ^IS- 
'o  I  oHinffbam.  L  (>    ;„  ^  J^alled  one  of  re- 
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,„o„oy,  a«.l  that  the  fact  tlm  «  «  S'»  t",,  "j,,  ,«,i,y 
.as  »o„,ethmg  li'''"  '^-y-  'J.^  ex«„tr  the  right 
lurned  into  money,  did  not  8 ''«  ««  ^  ^„,  „ot 

alleged.    The  executor  ,n  «  «  P;«;;'^;^,,,i„,t  Mrs. 

i;^':;^ir-i:"^;^r,r^^.™^(^«>«)-^ 

''Atnre.wered^„^u.,jtagju,^thead.i,,^^ 
,or  of  his  '■•»'''"■  ".«^''''':/'"Vf/f,rvears  before 

•      than  sufficient  to   pay  the  J-dpne"^  ^      „,,, 

been  paid  on  the  T'^t  ^Ifl'ld  howler;  that  the 
recovery  was  barred.  It  ™\"^'^;  "  f  j,,^  mother's 
debt  remained  and  f°™«^  ."  P«f Xinistrator  and 
estate  and  could  ''^^«''\"'«''^^^  *t  «{    he  judgment. 

ven,edy  on  which  was  ev.dently  barred^y  ,_^^ 


•■AVMENr  OK  UEBTH 

sas''*""-- ..■..«.;„..„..„„.„;; 

;;  va'"«  of  «„,„  ;,:.'4    -  '»;.;-  a  pro,ni«o  ,"o';' : 
han  are  o,-di„a,.ilv     twVT  *"''■'"'''- «-a^^^^ 

"a'^-d  t,H,  ,.rosu„;;;:!  fhif--'^  "f^^  «„,.  .j;™ ' 
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these  members  of  tl.e  family  arc  residing  under  tho 

same  roof.  i„.,i 

The  reason  tor  this  exception  is  founded  on  a  leRal 
presumption  that  where  relatives  are  1'^"!!  ff  *" 
for  mutual  convenieneo  the  law  w.ll  not  imply  a  pro^ 
„,iso  to  pav  for  the  services  rendered.    It  all  goes 
ba'k  to  tlH   contractual  intention.    If  one  renders  a 
service  to  another  without  intention  to  charge  for  it- 
to  Isk  for  compensation-to  lay  the  foundation  for  a 
oga  liabUity,  r'estiug  merely  in  the  satisfacfon  which 
the  performance  of  a  kindly  gratu.  ous  act  enta  Is 
then    no  matter  what  construction  .»  put  upon  the 
oth";-"  expressions  of  gratitude,  whether  they   are 
mtakeuly  regarded  in  the  light  of  "a  lively  sense 
Tfavours  to'come"  or  not,  whe_thor  in  the  hope  o 
some   proportionate  or  disproportionate  return,  the 
doer  of  the  act  is  not  legally  entitled  to  ""V  compon- 
sation  if  his  expectations  are  not  realized.    CasUe'. 
Edward,,  63  Mo.  App.  564;  i'atres  v.  Parsons,  o  Watts 

&  S.  337.  ,  ,     ^     ■, 

"  One  w>io  renders  services  to  another  voluntarilv 
is  not,  in  the  absence  of  an  express  promise  to  pay 
therefor,  entitled  to  compensation  for  such  services. 
The  re(|iiest  which  is  necessary  to  entitle  one 
to  recover  compensation  for  services  rendered  may 
be  implied  irom  circumstances,  and  the  rule  as  gener- 
allv  stated  is  that,  in  the  absence  of  family  relation- 
ship where  one  renders  beneficial  services  for  an- 
other, the  law  ordinarily  presumes  a  request  or  a 
promise  to  pay  what  such  services  are  reasouabb 
Irth,  nnles;  it  is  understood  that  they  were  to  be 
rendered  gratuitously,  or  unless  they  were  rendered 
nndor  circumstances  which  repel  this  presumption. 

•■Where  services  are  rendered  with  the  under- 
standing that  they  are  to  be  gratuitous,  the  law  does 
not  raise  an  implied  promise  to  pay  therefor  no 
matter  how  valuable  the  services  may  be;  and  no 
r-^coverv  can  be  had  for  services  rendered  by  reason 
'f  Vriendshi,.  or  from  kindly,  charitable  or  humane 


r.  Crict    T>->   A  *"<'''  contract     //^  7        '"  "'"p 

show  fhftt  ,.  1     , ;      •  "'^P-  251      Tf  ,„       /     *  -laiiir. 

srr'r-  ""^'"  fi"S;.;r"' '-"  s 

■"'  t'le  case  of  ..,.„        i     ^      *><  ^Jl  Mo.  OTi 
j:».-7  "*^  or  comforts  fun,- 


:'i  !;l!  i 
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„«ro.-m.-nt  t..  W  J'^     ,  „«r,„.n...nt  ,■»..   !«■   in- 

„  prom.H..  U.  pa>   '  ■■  J"^"       „.-..s,m.i.ti....,  I>nl  tl.<T.' 

:;:i':.,;;i:r:" "— '^^a..  .ra,„i.n..p..ew,  ....... 

.natter  ■/..''"Xw",  ,„,,,,„  continnes,  that  .^  «P   " 
period  of  the  chiia  s  inuu.  .^  ^^^^ ,,, 

I'he  a«c.  of  f-'--"  :;'■";,  „„'^r',  0  dmi's  labour  a,„i 
(if  litth'  touse(iuencc,  l>i'<au»e 


w 


"•fvicos  are  for  »i,.,  » 

'- oo..  ^.riV  "'""'-'"■*  "''"'"^";  «.c:';:""setr 
••'ooZ,:' /"■'■'"■'-<'"-. ''".'"."b  Z" "'«•'■  «««- 
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Intor ^■•'-'«;;^;:rz?rSr';:rtX 

rant  tho  iiiferonoo  that  «  •""'"  >  I„,  ,,  s^  r.  273. 
Lade.  I..  iVcfcMm  V.  D'P;'*',^  ni,.!„'  ro;,^  year, 
the  M.  won.  '^'•";\_^Yer  C  "r  with  th.  .l-fendnnt, 
old,  had  »>-"P'-;;;  it'..  .  "main  with  hin.  until  sh. 
*^  "^"  »  aJ.  of  oiKhtoen.  h.  aRn-einK  f.  »u,.,.»r 
attained  the  at?.-  ol  ^'K'  ,  ,  „it,,  chilhing,  an'l 
her,  ««,d  her  to  -chool.  ""'>',.„,  ,igi„„..„.  She 
give  hor  certain  art.c  es  "»■''/  "^^,r^^/„„,  twenty 
femainod  with  tl.o  '^fV^'j^^  ^^:^\,,  „„.  family, 
years  old,  bomR  "l"""^;  "' "  "  j  „fter  attaininK  th.' 

„Be  of  eighlc.'.  J'"^";^  "  j-  „„  t|,..  Rronnd  that  there 
th,.  judgmon    forth.,  plant. tT.m  UK      ^^^^  ^^^^^^  ^^^ 

was  no  impli-d  right  to  «""""",„,  „Kr,...inent 
vices,  and  that  in  th.'  '''•-":«,,"  „  ..oov'r.  Bur- 
tor  payment  of  -««;/;"';    iL  „„»  !„.,.„  no 

i:^;  jtla-^^hip  If  I;; -,.;»--- 

llayle  (1878),  ■•!8>;    ; /f^^j  M„„„iold  always  non- 

.,.„e  '•T;--;''3,:f' Xd  :h"?a  p...on  who  ha-l 

tmon,  4  l'""^;, ^'"l^^^t  T  aies  on  r.n  e»tato  belonging 
been  a  slave  in  the  West  lna<--  ^^^^,  j,,„^,. 

to  a  lady,  came  *"')'  °",  "  j   Kenvon  held  that  he 
rUzjames,  3  Esp.  3.  parent  are 


i 


^^t..: 
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I'HTO   |,|,„(   ,,,,     . 

"'"y  !'<•  inf(.rr..;i    ,     '""'  '•"■'■"'""I'liM-..,  c. 

(.•n<l,.,l.     o,.''"^  ""'  ■"•'■"'"nrv  ,.«,:,,.'"'  "'"'''  " 

'"'^ '-'.:S'o::'!/r'''- -'^^Ir ;:     ^ 

""■'  ""Tof..,.    "  "  '"  """I"  '"  n,,,,.,,,,  ,  ' ,'" "  t" 

"tliiK    r.|,il  I  "  "  '•'■''"vorv      Th„    *'^" '"■■'•  'io  not 

^s  k,>tw,.o  ,  „  .    '^•"■-  2816-8.         '  ""  »*  m-mber, 

i-"-  »n'Penj;i:,r;:;7',''''''."nad,,,,ehi,,,,„„,,,  ■ 
Iron,  the  na-,,     ,     '"'^   '"■'Vicoa   niiist   !,„    ■      •   ' '""" 

the  e/tk  ..;'„?!  '■"-'"•.ragod  to  briL    eTit""  "'  '"'« 


it 
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„„re„.,  w..e.o  there  u^..;-p-^;;;;!;^;t^'^ 

!.  fa.hev  an.1  In.  ''«"«'';;•„  Jl*  years  of  a«e,  shall 
him,  and  beiiiK  above  '''eo^' °;'  '■  ^^  person  would 
'".„.;  him  on  wages.  »>' »;>^;Xn  why  effect  should 
do.  ot  course  there  can  be  no  reaso  y  ^^^  ^^^^^ 
„„;  b.  given  to  the  eoutraot^    But^.e  ^.^^^ 

,.i..l  female,  ''^'"g  ,f"/^^dinSm;  she  brings,  after 
father,  because  he  is  "^^  «nd  "        ',  ^^^  ^^^w- 

,,is  death,  an  act.on  f";^  ^^^f^lTng  had  taken  place, 
i„g  any  specihc  contract  o    hm  »,  ,essions, 

hut  founding  her  «'«"»  .°"  'Xat  he  meant  to  make 
heard  in  casual  ^»°-;*,^f  ^a,  not  clear-the 
„„  compensation.     H .   «  •  t,,,;,    young 

amount  allowed  -^ '  ^^  ."^"''Jy^here  else  more  pro- 
woman  could  not  be  l'^"'K  ;7i„Qj„  parent;  and  if 
p,.rlv  than  with  her  aK«d  »"^  J^^i,,;  idly,  it  is  no 
i„./did  acts  of  --.'■■'■•;';^:  'd,L!  in  Return  for  her 
„..,re  than  she  ought  '"J'^'^^,,,;,,  „{  the  claims  of 
clothes  and  board,  to  say  no  hn^    ^^,^^^^^  ^^ 

natural  affection  «  -^'  "-^'>  kTnd  of  evidence  that 
der  suoli  service.    If  upo^  j  i,e  given  and  up- 

„as  given  here  ""*  serdias  ^^^^^^^_ 

Ueld,  creditors  '""';\;';,\7  ^aterially  diminished,  if 
eases,  of  having  the  ««'7,,"'^'  ture  set  up  by  some 
„„t  consumed,  ^V  el»-«  »  ^^"^ S"' and  supported  by 
„„e  or  more  "-of ''«",  °^  "\Vwhat  the  father  declared 
the  testimony  of  others  as  to  wna  ^ 

•••\t  rule  has  been  stat^t^  be  that^^^^^^^^^ 

parents  and  an  adult  "^iW,  JM"  ^^^  ^^^^^ 

Ts  claimed  in  any  case  by  either  ag^^^._^^^  ^^^^ 

services  rendered,  it  n^"'*  ■";,    ^  .^^  wheiher  the 
particular  circumstances  «f  ^hat    as        ^^  ^^  ^^^^ 

?laim  should  be  a  "^'•"l  "' °t'   In  the  absence  of  any 
,„le  governing  all  cases  al^.ln^^^^^_  ^^^  ^^^^^,„,, 

rMrcUu  b-e  rXiably  inferred  that  pecun, 


;nd,  upon  the  circ„m«tl  e/^    .r  '    ^'',"'  """  ''"- 
"f  "'<■  parties  b,.in»  o»..  „f  ,k'       ""^  ™"'-'  'I'"  r-lation 

«'".a.es  vary  J/,  ;,       '    ;»-  "ffoot.     Tl„.  ..iS: 
'"«  r.m-e„ts.  „■„.,  ,„,.,  „f,^  i*^  f  ■;<>"•  •>'"  .-osiVii,,,.  with 

''""Rlitor  ovor  affo  who  w„:         I"-''    ^^'    ^^'''-    C28.     A 
"'"i  returned  f„  wo,k  atT,  ^  f":,'"''":'^  """-^  ^'•<""  I'omo 

>••  V.  486.     So  a  di^if     '        '^''«««W,  10  Mi.sc 

-"■Kin^atho^elntSrrjrr  T  ""''  '"'"-^-'^ 
"■•■  <"'  I"",-  nuiniaKP  Cs  ),^  ,  '  "',?  '"""  '"  ''"  Paid 

^Vhcre  a  daughter  Icf    I,  '■  ■'''"Itt.  137  III.  34!) 

•^i<lc  mother  af  the  no/her'  """  '''"'''•'■"  '"  ""■«■"■ 
"'-  "reu,„sta„ees  Z  autH  tT'S"  ""^  '""''  «■«" 
WUB   to   he  paid       J/w7    ^  *'"'  '"ferPn,.,.  that  she 

'■"•'"  ™n  and  hi«  father  .leali;     ;  '"^  '''^"'"'  "  ""- 

to  r<.c.ene  eompensation  tW  .l!    '      L'  '"-'  '^'"'  '^"'^"«d 
rfertcA,  28  W.  Va.  378  ''    *'"'''■'"•*  v-  flr«- 

for  J.m  father,  at  the  father^  .    '    r*"'  ^^  ^^^  «»" 
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™„st  an  bo  consid.;.ed     ;/««.,-.  K^^t,  152  AU..  m; 

munorntion  waf  oxpocted  »""  P'^'""'" ;  '    ,.,.,„,,,ro.1  to 

waB  hold  ontitlod  to  ''"•"^•".  "-[/^^^g  Mo  A  '1--  ^O:'- 
hor  mother.    K«m.«5e.- v.  S(««(o»  129  Mo^    1, 

A  daughtor  ea.mot  ■•«'=»^",.;"f' f,/ "^11  or  exeopt  on 
dero.1  in  tho  nursing  and  caie  ot  h  .  '«'»;«        ^ho 

..,ear  proof  of  an  «''P--, -^'^^'h^^;'  f  „ f  duU  and 

St  X.r:':."c*.30n,.R.532,i-««""v,Co«». 
"*i:]:;S  o-".dron  como  within  tho  rnlosa,^ionWo 
,„  pare*;,  and  child:     L«»^  \,  ft  o  r^l'iUas  ieen 

oxtonded  so  «%*°  "  '^f  ^,r„,  ehildren  brought  up 
w  th  the  h'gal  faniU)  as  ^^el.  u  , .  Walker  v. 

-'•\'''T/"l'r:3^!";!rnrv  A/«r^t?Ol'lll.  App. 
T„„lor.  28  Colo.  ^^3;  Mom«  »-'  Holmes, 

,,,  In  «™^«;Vou;fb:T;t  Ing^  tSng-to'  say  that 
:^f;.;:^-ontJl;::porser^o.  could  t.n^^ 

.aiit.  and  -^Xrlfjrrpul^t'at:^' 
„„  -°t'-   t°  PJ,  t  p^ovSis  -bjcct  to  the  excop 

cih:;X3---.:r='.:: 

promise  to  convox  or  de^i'";"''  ^^    ■„.,  „,„v  ho  m 

k:i;sff^z^'^^!^~''^' i. 
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•^™;:«'-w*K-'«"-^...« 

pJiod  wht  7.'"'  "^^"^J'  service"     V"  "'".""  "--^  '" 

iirother  and  ^'isler      ti 
'ne  plaintiff  sum?  |,„    , 
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in;:  tot'c'tluT,  cHperiBlly  .iurii.K  tlio  yearn  that  the  de 

"^JZ  was'unlnarri,..!.  a  most  natural  arrangement 

,1  HowiuK  most  probably  therefrom.    Now  m  such  a 

at.  of  facts  there  was  n.ost  eertainlv  "" -''^r''-.  ^ 

.„,v  actual  hiring  or  promise  to  pay.    Does  the  law 

necessarily  imply  a  hiring  >>f^'^  }^'"^ZtVZ^ 
from!    We  are  not  prepared  to  bold  that   t  doeB^  .    • 
II  would  we  fear  he  a  mischuvons  doctrine  to  la> 
Iwn.  that  in  every  case  in  wUcb  a  n.ece.  a  em.»-n  o 
sister-in-law  is   ,>,-ved   to   be  hvmg    n  «  tariner  s 
,,.,„s,..  treated  in  every  way  a*  one  ot  'l^e    amilj  -  «  ^^ 
assisting  in  the  work  of  doing  all  or  ra.,st  of  the  hous. 
work  she  could,  in  the  absence  of  any  evidence  wl.at- 
:;;  'as  to  hiring  or  wages,  be  entitled  to     «  ^.e^^^^^^^ 
„f  a  judge  that  the  law  in  such  »-  ™^'  "^V'tf  c   E 
to  pay."    Redmond  v.  Rednintut  (18bB),  -i   U-  i^-  " 

''%iiis  WHS  followed  in  a  later  case  where  Kose,  J., 
said  ''Is  I  understand  the  effect  of  the  decision  m 
Tfd;,.ond  V.  R.-d,u„.,d  it  is  that  when  bro,h..s^or  sis^ 
lers  or  near  relatives,  live  together  as  a  tamily,  no 
romi^e  arises  by  implication  to  pay  "■•----": 
lered,  or  benefits  conferred,  which  as  between  Strang 
s  would  afford  evidence  of  «-•»  P.™'>"-' ;.;^/°f  ^ 
an   action   betwe.Mi   relatives  so   living  together,  lor 

the  claim,  and.  on  appeal.  Proudtoot,  V  •'  •  «'"    '      ^'  „ 
imellant  contended  that  all  he  required  to  do,  was 
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arises  onl,  Z^th^lr^T^.V'^  ""r  ""«''"- 
""d  tl,e  person  to  whom  tht  "'*.  *''*■  "■"'■"^ 

effect  living  to«tl.er  as  ,n  7  «'<'/"'i'ier..,l,  „„  i„ 
hold,  but  cvenX  «  i  Tn:'","'  '""  """"'  '"'-■ 
rigl,t  to  remuneration  navi"  a  ;■  T"  *'"'  i"'"''"' 
be  negatived  on  verv  X^l'.i  V     ""'"'  '"'"tives, 

Grout  (1903),  6  O Tr  i^  *  t'^f'"!"     '"  •""'"""  ^ 

--^e— TS^?^-- 
removed  to  the  Zn tiff  «  ,'""'  ' '"  "'"'^  '^'"•-^  »'"' 
until  her  death  smTit    ''"r'-,»''',.re  she  renn.ined 

owned  a  house  and  lot  worth  41  Snn  "  '^'"''''""''' 
•xecnritieK  of  $1  250  Tl,r  V  'T  '""'  '"■'"*''  and 
whereby  .he  gt  fL  p  lainHff  a'T',  ""T''  ''"^  '^'" 
real  estate  and  the  income  ofTl,  '"*';■""■*'  '"  """ 

life.  The  plaintiff  .ew  o  h^\^'ir'r''';'  '""''''  ^- 
understood  the  ..ersf,M«l    <,.  .  '  ''"'  '*'''"'•<'  she 

Intely,  and  did'~!w  d'lff  "V"  ""'  '»  '""■  '">«°- 
«ister's  xleath.  w len  .he  1  ,f "r.""-;  "'"''  ""'■'■  h^r 
rendered.    Tie  trial   ^la^vl  '"  '''"'"'  ^"^  «<-"i«e* 

ceased,  each  h«H  i...  l""'"""  and  lier  srster,  the  de- 
plainti^wL  reqne,t"dr  m'"","''"'''  "'  ""■  *■■""  the 
of  her  in  her  ^^^l^^'^^rT"  "\""<"  -- 
presumption,  which  arise"  h,  fhL  .!-  r''"""*"*  ^^'• 
dered  by  members  of  T^^]^  i;^-- ren- 
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emcutorb'  accousts. 

„ot,  I  thinU,  arise.    But  the  presu    P  ^^^  ^^^ 

rendered  by  one  '•''t^^'"  """^  ^'^^^  fan.ilv  are  t.. 

UviDK  together  a,  ""'™>'";,f, '^^bXd  *"" '"  ^'""''' 
be  paid  for,  i«  much  ""'^  ^'^^'^^^X';  .tranger.  In 
be  it  the  services  had  ?^™  '  ™^;.',"  ,„t,  „„t,l  after  the 
the  present  case  the  1''"'"''*^.  X'  card  the  contents 
death  o^J'-f'«'"i"„"„'iXn  ion  0  mailing  a  charge 
of  the  will,  she  h";!  ""  "  ;''^";^  „aso„  to  suppose 

for  lier  services.  Nor  '«  t»"?^^°^  j  t,,„  p,Bi„tifE  ex- 
that  the  d«-»-.i  eve  ^;«f '„;^,»',^'  J,  .apposed 
pected  to  be  paid.    It  «'*"^'  "  .       bire,    it    is 

Lt  the  P'»i"*'«,.^f,,:"t  matter  would  have 
bnt  reasonable  to  ^"-^  ^fj^,    .^bs'  attendance 

been  "•"""'-'l  •»"""«,  "^b  en  e"  any  offer  of,  or 
„n  the  deceased.  In  the  ""l^"  •-.  i  think  we  may 
request  for  payment  dnringthatJnnM^^^^^  ^^  ^^^^^^ 

properly  assume  "";^«J  ,^.\  Xt  The  provision  in  tlie 
standing  on  the  part  o  ^o*;,''"  .  ^/plaintiff  was  to 
will  of  the  deceased  "' ''*^""'  "' '"'y'^  „nd  that  no 
be.  her  remuneration  for  l»^r  t^-^'^  ^^  ^,,,,  ^lere 

charge  would  be  »»^- J'^'^.Xe"  were  being  ren- 
was  no  contract  while  tne^  sei  j^^. 

aered,  and  f^'^J^^Z^^^ZJyl^; 
them  upon  '""'■."«. "'f '''^  ^.^n  bequeatu.d  to  her." 
and  not  the  principal,  had  been  i 
see  also  Brodley  v.  Bradley  (  3'^^,^,d';„„tract  to 
There  is  no  P/"""™!^''™  "^/"j.'^r  to  her  invalid 
pay  for  board  f-^tldVstance  to  her  home,  where 

brother,  who  ea^^^""  ^f  i?"phiia  456. 
he  died.    O'bden's  Estate,  17  PhUa.  40o. 

Gra.dvarents  and  G-»<'f  "t^UcaSe^ota-"; 
lies  seem  to  shew  that  the  ^"  ^^^/P^'^  !randcl.Udren. 

and  child  »PPly/».,f ''"^.Clde  wift  th^r  gr«"dP'''- 
and  when  K^-'"^*;!''^-"  "f traces   rendered  wer. 
ents   the   presumption  that   services 
„ever  -tended  to  form  the  sub,^-t^o^^^      ^^^^^  ^^ 

Z::^:::^:^^^^^^^  -h  circumstances  as  will 
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fc-randehild  i.s  a  good  gTrl  and    .f"*"."?*'""^  'hat  tl,;. 

one  of  the  family,  a,,n"v  be  !'V•!^■, ''''«»  ""t  form 
''er  services:   J/^J,,,  .^^^^^  ™^"''d  to  be  paid  f„r 
Services  renders]  h\,  '  .    '  ^-  ^^'-  S"8. 

household  of  ins  /rt^.delnld'ar:"'"""'^'  ''^•'"«  "'  ""■ 
tuitoHs.     Teetp,-  Z    t,     """'  are   >rcsiime(   to  ho  ,y,„ 

M^rUock  V.  Te'st    l/gi;'  otVI;  ^^1^,  ^««-     - A^i's':; 
,,     ,  '' "*  ^- ^- «•  iiOa,  n«/f 

«nd  nephew  or  ..ilee  wili?„   „7'f ""  "''  ""^'e  or  „,„„ 

■on  that  the  services    end"  cdT    'f","  "'"  ^''•'"'"V- 

e«s    hey  arc  living  together  n.   "'  '?  '"'  '"•'<'  '■<"■  >"'- 

family.  *'    "»<""'<"•  I"  m,.n,l,ers  of  the  s„„,o 

ion  of  an  implied  eon  rao    fo    .wr'  °°  P'-«''n™P- 
t-on  for  nursing,  etc     aarJV^'*'"""^  eompensn- 
,     Where  a  neph™„,^"      *  ^""'^.  12  Phila   147 
der^  her  valuaWe  seTvi ts"  it"  7'^!  •,".""  """'■  -" 

"f  the  relationship  did  not";'  tTe^''''  ""'  ""'  f"-* 
he  acted  nnder  a  promZ  of!  P'-<>™n>l'ti"n  that 

£.««<e,  6  Pa.  Co.  Ct.  4^8  aLT""""'''""'  "'""■'•'■^ 
on  a  visit  to  his  uncle  warti!!'""',"  "'''"'™'  '^''ilo 
'^'tl.  h,m  for  a  long  timrthe  .^nV""  ""*^  ^^^'ned 

--pensation..  L«e;:;vrr2"S„:;^^^^^^^ 

;f?'^'-^°trtr^rhy  marriage  .11, 
I'l  t'ebruarv,  ISQl    TJ 

-.dower.  i„  Augu;t  lie  i;,;^;:^!  "'■  ?■""'■  ''»"■"<■  « 

^--.*o  visit  him,  :^r;^n/::::'K;r;:: 


It!  m 

;i;    tit 


,,„  KXK<tT0K8'  AirOlNTO. 

,,.„,„s..d  that  .he  .houUl  live  with  him  "^^^r^J;^ 
:,„„'„„.,.  who  im..  --'"«'>;.X:iJ  vnr  ana 
„,„  a.  that  tim,.  a  K"™";"'-;"™,  Thereupon,  ac- 
,„.Mt«ted  about  »f<'P*>"?,^'  Siff  R  ->K"«'''th«t 
„„r.linK  .»  the  ovi.l.-n™  "f  "'«  .P  f^":  "e  w„uW  pro- 
,r  .1,0  would  ..on...  «"'• '";,T"L'  ™,«,  the  contract 
''\  '"'  '"llN'  'Imr.he  Strf? decide.,  to  ac- 

,891.  he  replied  he  -'^^J^^  'Z.  wen"  to  r..ide 
travellinK  «<'«''"";„,^"ui  the  following  January, 
with  him,  remaining  until  '"*  '^i^_.roeinpnt,  Mie 
when,  in  eonseq«™o«  of  »o  n^  itr^*  The' jury 
...,a.ed  to  ''--/JoM  tut  ,htl  Judge  ruled  there 

rri:l:^:^f?^"3:::^^J^rthL^ 
r^^a^:.!:ifx:^S£^oa.3..^ 

earning  money  ami  ...  "■»*  '  '  „  f  f  ^"fi  proWde  for 
Then  he  sai.h  'U  y""  "' '  ^  "  The  Ig  •■oment  con.e 

(1918),  43  0.  L.  B.  57. 

..       ■         T„  t1,e  ease  of  cousins  the  courts  are  ... 
Cousins.    In  the  cas(  oi  i,  Gallaher  v 

,li„,.,l  to  relax  the  rigour  of  the  rule,     ua" 


Hi 


Ill 


«»  fl„t  eo„,i„,  ^„,  ,;„;■     ft  "rue  that  their  rela/i^ 

;»""  «.e  ptfn'.;^  a-^^t  to  have  Lr'ir ," ,:? 

"here  a  rclatlvo  „         ,.       ""'"  "'  fonli-ar-f  •• 
tje  family,  and  not  a,  a, em?.*"""  «»  a  n,en,.,e, 

v^'  "•'"^«'«''  without  e  Jectat  o       ^  ''""""'' '«  ^avo 

««»d-  {\-a.)  559.  '^'  "  '""""*  V.  Sto„r.tr,.', 

vvlieie  tho  (le„,., ,.      ,    . 

i'^.'-^U'nption  i«  mor,.  eaiivrr:'"/'  '''"""'"f.eK.  tho 

"»«,   D   Harr.   /Del.)    son      wrJ        banner  v.  C/ 
.t-oardedinthefliuiiyof,^-,  ^^T   "   f^ther-i^-law 

'-'^^""-<'-''-"PPoT;rt::eidtr;-- 


%l 
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,,rc.umption  that  nuch  board  wa.  furnished  gratuit- 
ously:  Rogers  v.  Millard,  44  Iowa  466. 

In  some  of  the  courts  an  effort  has  been  made  Jo 
break  away  from  the  rule  that  places  this  relationship 
on  the  same  basis  as  that  of  parent  and  child.  In  a 
Texas  case  it  was  .aid:  "We  cannot  adopt  the  doctrine 
claimed  It  is  true  that  a  rnle  has  been  maintained  ni 
many  courts  of  high  authority,  that  amongst  near  reln- 
dv.-'  as  between  -father  and  son,  uncle  and  nephew, 
suits  shall  not  be  maintained  for  services  which 
are  rendered  on  the  ground  of  natural  love  and  aftec 
tion,  or  in  expectancy  of  a  future  legacy,  inheritance 
or  devise;  and  the  reason  of  the  rule  is  that  the  party 
rendering  the  services  is  generally  more  liberally  r.-- 
warded  for  his  services  than  he  would  be  under  an 
express  contract  or  an  implied  assumpsit.  But  we  d» 
not  think  that  the  relationship  of  fnther-m-law  and 
son-in-law  comes  within  this  rule,  and,  when  the  rea- 
son of  the  rule  fails,  the  rule  itself  should  cease. 
Wriaht's  Admx.v.  Donnell,'ii  T!e-i.  291. 

The  deceased  was  the  plaintiff's  mother-in-law. 
Some  14  vears  before  hor  death  she  came  to  live  with 
her  daughter.  The  deceased  devised  all  lier  property 
to  her  son,  and  the  plaintiff  brought  an  action  against 
the  executor  for  board  and  lodging.  A  jury  found 
for  the  plaintiff  and  the  e.xecutor  appealed.  Ilie 
Court  set  aside  the  verdict,  saying  that  in  cases  ot 
this  nature  it  must  appear  that  the  parties  understood 
or  under  the  circumstances  should  have  understood, 
that  compensation  of  some  sort  was  to  be  made  tor 
the  services  rendered  and  sustenance  furnished.  The 
right  of  recovery  in  actions  of  this  kind  depends  upon 
either  an  express  or  implied  promise  and  the  evidence 
must  shew  a  valid  and  satisfactory  basis  for  such  a 
promise.  Here  the  only  evidence  supporting  the 
plaintiff's  claim  was  that  of  l'"^^t«P-<l''"8^*f;„" 
some  conversations  heard  14  years  before,  when  board 
or  price  was  not  discussed.  The  evidence  shewed 
that  the  deceased  did  a  large  part  of  the  household 


(iniD    ul  [.    ""P'mi  promido  "    ,•     °\ ""' "Press 

"'"""■'■si,./,,,,,. 

:;:-/?'^' »'''■•■-■ '-iw:;:';;'^^^  inn,,,,,,;,, 

-""■; i,M„ rS ,;,'„,;;'i'»"j"i» „,„ 

•  >  -  »  "'  "^   "'"iffe,  some 
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,iv..   vi.ais    II.I.I-.   'l'"i»K   •■'"'■I'  '"•'■'"•'  "'";.  '""',.'""■ 
l„.„ra  uml  rInthmK  un.l  ««h  Kiy-n  m,m..v  h- ...  •• 

,„  ii,„..  un  u.™uMt»  i»'im  k«'i't  i.y  '■'•'"•'■  !""■'>    ""' 

,,,.  ,.Sn.,lh  ,lMW)),71tMirl..  .-.-l. 

Wl,..n.  tl.,.  st,.p  'Iniml'tr.-  w .».ri->l  n,„l,  . 

,.,,M.-sl    of    I.M'    sl,T-rutl,or    w...it    lr..M.i.;>.tl>    I'    I"* 
1,„,H„  ,„„1  ,M  111..  w„sl,inK.  ".■wiM«.  i.utm.K  ..P  in"  • 
:,      ..,  I  ,l„.n.  »■«»  i.,.l..,H-..I.M,t  ..vi-l........  .I...w...«  tl.  t 

,.  ;,„...,.,..,1  i„t..„.l...l  t..  i,.»k-  ..■«so„ul,l..  ,M,m,,..|.H.._ 

,i„„  r,„.  s.i.h  S-.VKOH.  «„  HPiH.ai  .•m..t  '■•;'"»'■''";;;' 

,„„|,.  »  v..,-.ii.a  in  r..v..ur  "f  tl...  »!,.,■  'lan^l'""--    ""''''^ 

V  (■«(<■>  (isi..-.),  no  Mo.  Ai.p.  I>iv.  :wi. 

V.'h,.r.    a    r.vll.-r  i..  law    t»..k  ,t    up;...    I..m»«lt 
„.,.  ll,al  Lis  .l«...lit.r  l.a.l  tl..  L-t  "»■'•"•"'    '■7  """' 
and    k  11    »...!  that  1.-'  intH"'-l  t„  pay  an.l  .  ..1  1«.> 
f"r  ,h.  ', ,  a...l  that  it  «as  .,..t  his  i..t..|.t.....  t.. .....k.' 

.,      «..■,.    th,.>..  .lisl,n,-so,„..„ts  a«ai..st  h.s  s.-n    . 

..stato  c.r  th..  s....-i..-law.     /"  ><■  liabcnrk   (l.tlS).  1"' 
N.  V.  Sn).]..  W«>. 

//„.;,„»,/  «."'  li''/.'-    I'  '"  «''"■"■'>;  ■"."••""""'>.  '" 

.„,       at  a  wife  is  ....t  ..ntitlod  to  he  pa,.l  lor  s,.|V....> 

r    ,..."  I    I.O.-   hushaad.     And  wl......   ..   w.......n  l.v- 

:.m  .a.  «s  his  mistvoss  or  c..,,,...!......  shn  ..a„..ot 

,,„.,s  contract:     y>,>ce,,l  v.  .W.,n«n   ,.  31   N.}.  .\,.p. 
1.-  .   j«i.  Wiriivs-  V    I'ai'^DHx,  .)  Watts  »:  ^•  •'•'.■ 
'•'^^'ta— ;Uv,.d«-itha,,.a,.ashiswir...l...th 

,,„|i  V,,'   <...-h    .Mationship   to   exist,   .u,d    ..p"n    h.s 
;«   .     t'  ap>-.r.-d  that  tho  ...arria,.  '>««-•«■"       ™; 

,svni,i,  it'w..s  h,.l.l  th«r..  was  ,.,.  "m>l.-l  ;-  >  ' 
„„lilli„,,  h.T  to  .-.■.over  lor  hi'i-  s.TVi.'es-.  (  .'/'•-.,'/  ^■ 
S         M,,         ISarh.  ;U0.     But  wl,-.v  a  marr,..!  ,,mn 

p  v".     ed  himself  to  bo  a  widow-r,  a„d  .nduc.l 
::nan  to  marry  him,  althoUKh  h,s  ^  wa.  a Uv 
v,«t  held  that  the  woman  could  lewvor  tor  sirMci.. 
^der^  during  the  time  she  Uvcd  with  h....  u.  ..-■ 
„„ce  of  the  fact.    Hw/'"-  v.  liien,.  9  Mo.  40,. 
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'r •""  "Z  ft  "; ■"'■ «,,''■„■'" ;n..;.  . 

"\,.,.. ,    ' ' -'.'=;';,"■„• 

**"""-  o    Li    w""'  »"■"'  aiii  ,     ""«"  l^f'-re  tho 

"» « 'i»a  „,u  I  "'r'"v''""''^^  wr;:;'''''.''''''  ''-■• 
-""  "■"-'  i  ,.,:;";  '"""•"  '^A vl .  "<?.;:•'"  "'""d  ^ 

''".»"i"iit  /■,„•      '  '"•'■'•'■"''■'I-  a.,J  I        '"»'  ""'«»» 

''''"-■  "■■■it  i^   "  ™"  '""•'  I"'  ••<■«,.  •■"■•'  '"'''•"•"  ""• 

^^  f  ---^  v^:::";!r^'  ^«"*^l^  •.^'rv'''"- 
■V"//',      ^vi"'*/'^""'  09  5  ,40'"'?'  '•»•'  been  f„,. 

111  an  n  f  ~  '     '    '  '""^''s 

'""'^'"■o.i  do  el,?f "i"^*  'i'-ce,I„„,.s  ,„ta.P  f 

"'»r  of  bo?i    Lr  ""?"-^-  "'o'  it  wa  Th""'^^ r^"^'™'- 

'^-:?C'''f----".irf'"'- 


l.i 


i 


is 


jjj  executors'  AfCOlSXb. 

and  it  aPP*"^*  t^^VmMr^rvices  continuea.   Th.' 
per  week  durmg  the  Ume  the  Berv,ce^c  ^^^^  ^^ 

natural  inference  was  that  ?»«"  P°^  ^,,^^0 

party  to  the  proceedings.    /"  re  It  ever 

"•  TheVaTpi-ars  to  be  no  place  for  the  P--">P''J, 

all   or  by  wav  of  residue  only. 
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»r;:sr:;;"'-„'":""'-- • -. 

timp  as  Iriistpp  for  .!,„  ,  '^'^'"^''^entative  from  tim..  tn 
f 'od  tl,ere,o  nnlZVlTtlZ  "'  '^'^  "--Hei^^  ? 
and  so  far  as  such  T"  P"^'™™' "fliis  debt, 
■^-d,  win,  contr^.f„roXrV-^  T^  disposed' „'f  J 
^a-ne  shall  be  administprtd  V'^'  '  '^'■''""^'''ion.  the 
-  'f  it  were  por.onal  trot,"'  T'"'  "J!"  d'-^<"b'-.tod 
(2)  This   section    T  m       •       '  "'  '''*^I'"''"f  »f 

"PP-ntme„t  as  if  hII  Ji„"     ^  ''^f «'  P"wer  of 
,      (3)  This  section  shall  ZT^  '''""'  '"  ''™- 
'0  tl.e  personal  ^rop   'ty  .1T['  '»  ««*«'««  tail  or 
Persou  who.  at  the  Hme'of  1'^,'  t,""'''^  ^™'.  "f  any 
of  Ontario.  "'"  °'  *"''  ''^ath,  is  domiciled  out 

<^"  ad,„i„i„„.,„„  ,;r°^:';,P"f  f'ns  of  „,i»  .\e,.  i„ 
l"-^  real  property  shall  1,^""'  "  ''"'■"■"■^"'l  P*"--.-.,, 
-nanner,  subject  lo  tie  s  L  "1."!^ "'  '"  ♦'''»»"' 
'•"•I  "penses  and  with  tea  '!'"[  ^"'  ^''^^''-  eo^ts 
personal  property,  b  t    MhW  .""''  "'  '^  '•  were 

«'ter  or  afTect  as  respec     '^af or"      "'  ""''"'"  •^'"'" 
real  or  personal  property 


1 1 S  EXKCITOBK     A<'<'0UNT8. 

(if  wliiili  the  dcccasod  has  made  a  tcstanicntarv  dispo- 
sition tlie  order  in  wliioli  real  ami  personal  assets  are 
now  applicable  to  the  payment  of  funeral  and  teafa- 
iiieutary  exjiensi's,  tlie  costs  and  expenses  of  admin- 
istration, debts  or  legaeies,  or  the  liability  of  real  pro- 
perty to  be  charged  with  tlie  payment  of  legacies. 

(i.  Subject  to  provisions  of  section  .'i8  of  The  Wdls 
Act  the  leal  and  jiersonal  property  of  a  deceased  per- 
son comprised  in  any  resiiluary  devise  or  be<iuest 
sliall,  except  so  far  as  a  contrary  intention  appears 
from  his  will  or  any  codicil  thereto,  be  applicable  rate- 
ably,  according  to  their  respective  values,  to  the  pay- 
ment of  his  debts,  funeral  an>l  testamentary  expenses 
and  the  costs  and  i^penses  of  administraticm. 

(In  the  passing  of  tliis  Act  it  was  assumed  that  its 
etfect   was   to  create   one  fund   for  the   payment  of 
.lebts.  constituted  of  massed  realty  and   personalty. 
See  t)ie  judgments  of  Hoyd,  C,  in  He  Heildim,  12  0.  R. 
781.  and  Tillie  v.  Upriiigei,  21  O.  B.  585,  and  of  Street, 
,1.,  in  UcoU  V.  Supple,  23  O.  R.  393.    Subsequently  the 
matter  came  squarely  before  the  Court  in  lie  Hopkins 
Estate  (1900),  32  O.  E.  315.     By  his  will  the  testator 
directed  his  debts  to  be  paid,  and  then  specifically 
bequeathed  his  personal  property  to  M.  and  specifi 
cally  devised  his  real  estate  to  C.    There  were  d^bts 
of  *7,00O,    and    the    Court   was   aske>l    to   determiiw 
■■whether  the  debts  of  the  deceased  sh"uld  be  paid 
out  of  the  personal  estate  only,  or  oui  of  the  real 
estate  only,  or  out  of  both,  and  if  so  lu  what  prwpor 
tions."    Street,  J.,  said:    "The  Devolution  »t  Kstafes 
Act  vests  the  real  as  well  »s  the  personal  .-state 
a  deceased  person  in  his  personal  representative:;  I... 
the  purpose  of  paying  his  debts,  but  except  in   tlie 
ease  of  a  residuary  devise  of  real  and  |)«r>onal  estate 
which   is   specially   provide<l   for   liy   tlie    Vtli    sedioii 
(now  see.  (i),  the  "order  in  whicl.  the  different  clasnes 
property  were  applicable  "     " ' 


loes  not  appear  to  have  been  disturbed  t/y  itB  pro 
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ni-nt  of  dobts  "  P>-">i"n-  f„„,|  |„,  ,|,^  ^^^^, 

I'-I'l  that  ,1,0  offo,.,  onhi.1       .'"'    '"*'"-'■"■     !•  "•"» 

'!"'■  of  ,„v  ,..(at<.   ,-,,„r  „,„,  "  ,  ■    ■    ""<!  flio  n.si- 

'-'Mm-o.rfor  tlo',  av  M  n    '^f'""""'- .':;'''"''  "'■■'■^-  ""f  '". 
'■'""■"'  .•xi-nl'T-","'    '^  '">■  ■"«■<'  J"«t  <'<-Ws  ami 

i'-HnWr,.,,.     0.|...  /^J7,;.'''-I''''nm    ,1,,.,,  t,, 

"''ly  out  „f  ,|„.  r,.a|  ,,,„     "•"•"'■•  -I'oiil.l  h,.  ,,„i,|  ,,„,,. 

and  if  not  ,-,ri}ipi„,,,  ;,,    '";'" •"'''■  «'ith  siiH,  pavmcnt, 

•'-n..,.,r:;v;'t;''r '?'•''?  ;;'■''''■■'''■■'■>•''•' 

pHs..i  i„  tho  r..::, ;'.;;"'  ;■■"""«'  -"•"■  -  ™,.;- 


A   (e'stril. 
'lal    (ii„t    h 


'I'  «a\o  nil  Iji.s 


"id 
will 


low,  anil  died  ini 
contained  no  diin't 


'I'l'i-ific  or   rcxidna 


I'l'i-sonal  pioiHTlv  I 


■y    hf quest) 


■xlalc  as  to  his"  real  eRl 


>y  Ki'n- 
to    his 


"as  i'onleii(li.d  II 


i,„  '"*'■•     The 

""    «x  t"  payment  of  debts. 


■  pi'i'sorialty, 


and  it 


i"""""^""-i-.Mr;,i:i 


"'  lii'hl,  tha 


pniil  out  of 
I  McilH-ilhslandi,,!.' 


IW 


K\E<TT(ms'   Al'COl'NTS. 


M    »pri.i«n,  I  think  wo  .hould  n-^  *stur  ,      , 
,„-  ^till  tlm  primmrv  f mid  for  creditors.         .     .     • 
h'    Iw    is'  not  ,.r.ate  a  mixed   fund  of    auds  and 
'^JZl  property  for  tl.e  rateable  pnyinen    ot  debts 

'^  The  will  contained  a  general  directioiUo  pay  debts^ 

,a,u,  and  from  the  proceeds  paid  ^  ^  *  ";^^,„t„'.,. 
remained  a  balance  in  the  hands  "'  '  ''f""™!; 
The  legatees  contended  they  were  entitled  to  lia^e 
;,!::ir'4aeies  paid  oi.  of  this  l^nc.        as^J;; 

"   rhrmarsllalling  of  the  assets  "t  the  deceased  so  as 

to   entitle    the   Ic^atees   to   I'-'J^^'fj/,''    '''l  "^  oTi. 

titled  to  the  fnnd.    Kc  Sl,<uy  (191i ),  39  U.  I..  HJ*^ 

'r here  is  another  class  of  personal  property  whiel 


m&''^ 


'■M-ME.NT   OF  DKBTS,  ,„, 

"""■d  be  fraudulent  rtothp*      r"'"  "'''^"°"  " 
feat  wei«l,t  of  aull,.,d  y  fit ,  ,"„  ^""^"'"g  t"  th. 

1/  not  revoked  duri,, ''tho  d„2    ^^"""''^  W-ti".-. 
donee  beeom,..,  al.olfte  „,  ,,•  'l!/;^'''  '^  '^''^  "f  •!■.■ 

•''ercfore,  that  alJ  i  1 ,    '  ^er  ^;  f        "  ""'"'^  "PP-"'. 


Its 


KXKIITOIUS'  ACCOVNTS. 


CHAPTEK  XII 

KrsBRAi.  KxPKX«>>- 
F„„er      ..xp™se8,  says  I>or.l  Coko,  aoeording  to 

,„  dutv  wlmt.v«r.    B«t  an  executor  ^^^'^^^^^^^^l 
u  aotiustilied  in  incurring  such  as  are  ^■^""^Sa  '• 

;:t!:'r'::^..rlnl«;  in. ending  ™o...^.. at 
,vl,i.l,    ,s  atenlutoly   ne.vssary.       ^n      ret  es      . 

ol'  an   insolvent  estate,  .MM"  i„,.i,  .,,,,1  bearers; 

„„.  bell.  nn,l  the  fees  of  tl,..  parson,  eleik  •;'' [';»[;\ 
,„„    not    for    t!,e    pall    or    ornaments,      ^^tackpol, 

"lS:;.'!nr;;^.r.Burn,..u...,.e..s..of.he 
J,:dalKniu.di...n.oft,u.gra^^o„ghtto....s. 

' :;-,^f:;!;,e^Jr:f",^a-'^;.rti::t.i,in™,r. 

=»v"'TxS=^^ra^^:^ 

"'''"'^'::;;,1o':.lvin^t:^;™uns  a  decent  funeral. 


I  i 


ITXKRAI.    KXI'KXSKK,  1J3 

these  thonsh  appropriat...  often,  („  tl„.  „,    ^1    f  .7 

Z'z  SfT.,,","';'-  -  >A^!^'^'''^z 

fii  Sin,/  V.  /•iiiilcr,  :)  Atk    l]i|    1  ,,,-,i   u      j       i 

..I-, .,,„„ii, ..„„, . ,!,;„;;;  ™ ,  J;:™ ;„;;,"" 

Iho  mil.  appo'irs  to  hi'    f|],ii   f 

'S:;,'T;r ;:;,•'';•■"; -""'.nt;  «e 


M 


I  ¥i 


!r?J 


ai^i:?' 


m 


KXECL-TOK»'   AiCOUSTH. 


..Tl...  .tauaard  ot  roa.onabl..  bur.a    -;M--- 

...ab!isi.oa   ^>y    looal   -'   !-  ;;";!::™      1::":^  far 
,.,,i«ious  ana  I'umanc  s..nt.n  enl  car       ^    ^^^.^^^    ^_^, 

,,««».;   „r...nu..io...  ana  --^ 
,h,.  deaa  luHly  "1  !"«  ^' "  » '"      ,,;,  ^ni  .>r  in  tin-  ex- 
,i,„  tin.  'l»«l'"»V''":X,    i    c     tied  to  be  paid  the 
ercisc  of  ins  own  '''-';*""''!  j,,  ,he  name  u.anner 
reasonable  expenses  ot  so  doi'fj;  "  _^"       .^  „j  burial, 
he  would  b..  e,>tl.U.l  to  '-l  'V^^      .  „'^C  J^a^e  of  the 
In  a  subsequent  .-as..  "^^;     ";;,.;;    ,  ,.,  ,l,e  judR- 
Consistory  Court  ot   1""»'"  :/\'.t;;;;"^remation  of  a 
,„ent  in  Hcgina  v.  i'"'^'■'';^,^^^^^  ^  „„t  prohibited 
,|,.,ul  body.  tl'""«l'"'^'^""'™  statu  e  law,  nor  yet  by 
either  »y  «-''--  H     ;  .^„e        as  to  amount  to  a 
common  law,  unless  i    is  'lo  ^  eoroner's 

pablie  nuisan.-..,  or  with  i  vnw  to  1  ^^^^^^^^^^^^  ,^^^._ 

inquest  beiuK  held  upon.  ...    •       ■  ^  ^^„,,i,et 

„s  well  as  by  ''f^^^^X ^'>^'^'^  ''  ""'"'"'  *" 
to  certain  «-«^P  '""Vi.fZ  om.l  form  i..  a  cons-. 
Christian  bunal  .n    be  ae<-u  ^^^.^,,^  „,, 

crated  burial  ,*-''""""    ';    ^^  'f,„ve  died,  it  is  n.,t  eo.n- 

,.,  „,,  parish  ,n  ^'"" "''  Z  „  Ttr'""'-  «'  '"  ""^'  """"" 
,„.tent  to  an  executor  "•'";;  ,v„  ,,„tv  ot  buryinB 
,Prson  on  whom  the  law  .mposes  t  ^^^  ^^^^ 

'the  dead,  to  deprive  b.m  "JJ^^l'^'.^„\,,,  .,f..  ,  wish 
left  written  directions  '"•  .';;;\,^,,  ,..  o^ 
to  be  cremated.  i»  "[  "  ^ptHrmininK  tUe  amount 
The  principal  ■■">'' '^y  -^«^^™';^,„^ia  h.-l«  the 
to  be  allowed  for  tuneral  "'^""''J  ,„rt,„„^  to  the 
Expenditure  tor  this  .-n-;;^;;"  ?  «.,  ^terests  of 
means  ot  the  es  ate,  or  '""'"''"j-^^.^^,,,,.  Whenever 
the  creditors  '^"'\  J'-' ,  /  .^e tuld  ,ve.l  afford  the 
^*'^r^:;::)n:-'^'yaffectiu«Usfnnas«rln. 


expel 

iuriously   a 


.tTeetin^   the   interests   ol 


FUNERAL   EXPENHKS. 
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those  wlio  nrc  to  take  or  enjoy  it  al'tiT  tlie  death  of 
the  testator  or  intestate,  there  is  uo  impropriety  in 
allowinjf  the  personal  representative  a  credit  for  such 
expcnditnre.    Btendalt  v.  BleiidnJI,  24  Ala.  2!15, 

Couipliai witli  the  hist  wishes  of  tlie  deceased 

as  to  the  style  and  eharaeter  of  the  fnnerni,  if  not 
extravagant  or  unreasonalile,  and  if  no  injustice  is 
done  to  creditors,  violates  no  principle  of  law.  Don 
aid  V.  ^IcWIwrtcr,  U  Miss,  124.  This  principle  was 
npplieil  in  UleiidaH  v.  Blendall,  niiprii,  where  $210  was 
allowed  for  a  marble  tomb  where  the  estate  amounted 
to  about  $8,0(M),  with  hut  few  debts,  an<l  the  deceased 
left  neither  widow  nor  children  to  he  provi<lexl  for. 

Hut  the  fact  that  the  deceased  expressed  a  wish  to 
be  buried  in  an  expensive  coffin  does  not  authorize  a 
person  to  furnish  n  coffin  not  suited  to  the  pecuniary 
condition  of  the  estate.  linrhec  v.  Grefit,  !)2  N.  Car. 
471 ;  Jamian,  6th  ed..  2014. 

Where  a  will  limited  the  amount  to  he  expcn(hul 
for  funeral  expenses,  the  executor  was  allowed  a 
larger  amount  paid  by  him  without  kiuiwledjje  of  such 
limitation,  the  amount  paid  boing  otherwise  reason- 
able and  proper,    ilulkr  of  Galliiml.  !I2  Cal   2!l:'. 

In  Bridge  v.  Ilruuu,  2  Y.  &  C.  181,  out  of  an  estate 
of  £12,000  a  charge  of  £145  for  funeral  cxjumiscs  was 
tut  down  to  £100.  In  Bis-i,:!!  v.  Aiibohiis,  4  Sim.  oPJ, 
the  Court  refused  to  allow  £2,210  funeral  expenses  of 
a  deceased  nohleman  whose  personal  estate  was  be- 
lieved to  be  solvent  at  his  death,  but  ultimately  from 
unforeseen  circumstances,  proved  to  he  insolvent. 

In  Mailer  of  Hildchmml,  1  Misc.  245,  it  was  hehl 
that  .$60  was  a  reasonable  amount  to  exiiend  for 
funeral  expenses,  though  the  deceased's  estat<'  was 
not  sufiicient  to  pay  the  widow's  statutory  exemp- 
tions. 

In  Maltfr  of  Kiernan  (Surrogate  Court),  :i8  Mi.sc. 
(X.V.)  -.VM.  an  outlay  of  $490  for  a  ca.sket  and  box  out 
of  an  estate  of  six  or  seven  thousand  dollars,  was 


uIa 

'ill 


UK  KXKIITOB*'  AflOlNTO. 

,,.,M  uuroa«onal.l..,  «n,l  tl.-  «dmini»t.«...r  w«-  only 

,„•  ^kf  was  nllow^l  out  of  a  l-rsonal  os.nt..  ol  al.on. 
!)i40.n(X).  ,,,    ,^^     u,  „f  u„ 

^,r;.      .irrT'uuZ.  .rcdito-s,  .h.  tunenU  ...„« 

carriagcH.     '"  '^<   Odinpurn 

„en..r,.lly  lal.onr.nK  •";;."'  '-',."  ..."^n.-taUor  for 
$r).(HHI.  an  allowanw  ol  t4.>o  '  >  i"'-  .  , ,  ,„  i,,,  ,.x- 
rum.ral  oxpensos  .-liaw.!  at  *r,-J(.,  was  1  yM  to  1  o. 
I,"ssiv"    an.l  «»s  .«t  down  to  *l_o(.,     Foln,  v-  «""'• 

•t  (»•(  V    W  'U4'  11'.'  Iowa4.)(.  ,    ,. 

"""v  t.^.;-.  .■-.«'  '«ivos  no  or.UM-  lor  tlu;  Inn-ral  ol 
his  te  talor  «',i„bU.  only  to  tl.o  extent  of  thooM-n-^ 
::rat:LaUni.a.,lMoti..ra,,Uana^enn.tan.^ 

r  V,  ■  t  ..  Unenso  Lucy^■.  Jfa/nrnd,  3  BmK.  NX. 
^':'    .t^rThesnnfpaid  by  t„o  executor  may 

^Ui  I  „«estione,d  on  an  audit  of  the  aeeonnts.        X 

Y  k  it  l.ns  been  held  that  a  personal  re,,resentatu 

V  ,  1  L  snffieient  assets  in  his  hands  >«  i:'''-;- 
ale    o  pav  for  the  funeral  expenses  and  mte  n.n 

I;  ,L  .leLsed  to  such  an  extent  as  ,s  smtaWe  to 
station  in  life.     HenrM  v.  /■■,'-//".«.",  lo  ^.  ^.  App. 
niv   'Ifi  44  N   Y.  S.  307. 

OnW  such   sums  will  l.e  allowed   for  luneral  ex- 
pensesf costs  of  cenu-tery  hd,  ,r..^tio„  of  a  n,ou.nuo„t. 


H  NKBAl.    KXI'KNKKS.  I..; 

I'io'n'  r.!"'  '"■"'■  "  ■•'""•  '"''■  ""•'  '■'•a«"rmi.l..  ,„ , 

ion  to    h..  amount  of  the  estate  of  tli,.  .I.m-iJ.mI  mi.l 
;i.  station  in  life.     UndorC.k.rs  nsnmne    ,,         K 
th-  oslH,,.  ,,,.,vin«  insolvent,  In  whiel,  .u,...  ^s  .  ;^m 

Although  the  n.urts  insist  on  11„.  strides   , „,.,„; 

n  payment  of    uneral  e,p..nses  wlierc  the  estate  is 
■'.solvent  an.l  the  eost   falls   upon  the  ereditnrs    „  , 

xZr."f  "'""'f^'™'''"- '"  "«"i-'i'--'  i»  i-urn ; 

St  »■'«♦'■,''.""'»■"  >"""■-.  oven  as  it  ,.es,H.e,s 

UKHtees  or  next  of  k.n  entitled  in  distribution,    .S  ,„/,- 

Ph^lnrHT        "    '•  ■*  """■■  --'■  """"'■"'■'  '^''""'  " 
The  nece>,ary  and  rea8oual)le  expenses  „(  ;;ivi„,, 

"  'T"^  '•"■•"'I  t"  '!"■  ■I-'- ed  are  a  elmr«e  up.;,  , ht 

"xtate.  and  have  a  preference  over  all  dehts  axainsl  it 
ns  u  part  of  tl.e  expenses  of  the  trust;  a,„l  the  law 

implies  a  promise  on  the  part  of  tl xeeutor  to  ,.av 

one  wo,  ,n  the  al.ene..  or  ne«leet  of  ,he  ex  :„:', 

'"""  ""■  »; »'<">•  .'f  the  ease,  invars  and  ,,avs  su-l 

'•xpenses.  t'allrr«,n,v.r„ll,;.„„.r>'.t\  Y  rlu  Kven 
Ml  the  ease  of  „n  insolvent  es.ate,  ,l,e  exeeutor  is 
1  l"«el  the  ,eas„ual,le  ,.x,,enses  of  his  testator  , 

peaol   /,,.„,,  „,/,„„„,/,„,,7.      ^;,/,,,„,,,^,   ^.    /,,,„,,„.,,      ^, 

>  1.  4-  .M.  oil';  Hay  V.  noneyciill,  119  N   C   "ilO 

„,.  /'■•"""■■'ly  II slat,,  of  a  d,.,.eased,  and   not  his 

widow-,  IS  resp,.nsihle  for  his  funeral  expenses.  The 
oiere  laet  that  the  widow  requests  the  I.,  rial,  ean  not 

sou  to  make  the  re.piest,  as  the  admiuistrutor  is  or- 
<liiiarily  not  uppoinled  until  after  the  funeral.  If  (he 
.indertak..r  desires  to  hoi.l  the  wi.luw  r,.spon.sible  he 
must  proleet  himself  by  her  valid  promise  to  pav.  \o 
rZeT  '"''">.'•""  l'^  i"'l'lied  on  her  part  from  "a  bare 
■tquest.    Hayden  v.  Muher,  67  Mo,  App.  Div  434 

An  administrator  payiug  doetor's  bills  and  fun- 
'■■■al  expenses  of  an  adult  ehild  of  the  intestate  cannot 
he  allow,.d  therefor  out  of  the  estate,  thoueli  the  ehild 
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was  an  invalid  and  lived  with  the  intestate's  family. 
He  mTy  have  a  charge  on  the  child's  distribut.vesharo 

of  tr'estate,  b«t  it  is  not  ^^"^  ^f  g"^^^  ^^  ^g 
.*»*„     r«  re  Miirvhu  s  Estate,  30  Wash,  y,  /u  r.  iu.j. 

"' m.  to  ^: «'. .  1"*"*  *:  '• "'  '"S 

.  ■   „iL Tnl  he  is  entitled  to  retain  the  soma  expenled 

H»rthT:;sr.t:r.;f;:,ri 
B:r;et.^s;K;"i".r;:piH' 

an  estate  ''    This  is  the  law  in  New  York.    Pache  v 
an  esiaie.       j-  t,;„   901 .  7?<.  Fert/  s  Estate,  oi 

Oppeiihem,  93  App.  Div.  2a,  ne  >'«^JJ  '  .^ 

NY.  Supp,  289;  and  in  New  Jersey:  Doll  v.  Cash,  hi 

''•  WlfereTe  wife  has  no  separate  estate  the  estate 
of  her  husband  is  liable  for  her  funera  expenses 
houlh  at  the  time  of  her  death  she  -  1-mg  ap";' 
from  him  and  has  ^ePO^'^te  mamtenan  e  Ber -e  v. 
Chesterfield.  9  Mod.  31;  Ambrose  v.  Kerrvson,  10  L. 

"•  7n'indiana -i  was  held  by  an  Appellate  Court  that 
the  fnueral  expenses  of  a  deceased  ^"O';  "«  "°*  ^ 
charge  against  the  infant's  estate  where  he  leaves  a 
S  ab^le  to  pay  tHe™,  «--,^«S  hL'su'i::. 
•'•  '■  TmZ  Tfe^claimant  wI^Ms  step-mother. 
ir"s"in.is    d  by  the  appellant  that  the  funeral  ex^ 
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ported  by  authorities.    The  Cnnrt  „ft         c      ■ 
these  authorities,  cites  Sehn„l«        ',?  '"''^^^''"■^K  '" 
'^here  it  is  stated  tlm   "  \  f"llf  ""  ^P""'  *'''•  »««•  2*2, 
lor  the  funeral  eleusl  .'Mf  f  ''' '"  g™""'-  Hable 

^"fH.^/-,  41  A.  J.  Kn  oqq  7  iji  „  ''  ,,^=  *«"'««»  V. 
*:»i"R  Ih  the  Keuera  rule  -W  '  I!''  **'•  ^'"'  f""- 
l>n.|)ertv  of  his  n^    I  ""  """  i""'''"'  >'»»  not 

»aj'  be  had  t  thT^roVerr/t'r  7^^/""'  ■•«-'' 
pose,  but  sueh  co,'dS  must Vrs^  h  '"^  '7  ""'^'  P"'" 
before  sueh  a  resort    an  "e  had     vvtr"  V  ''^'"•""• 

wido^wal  ZTT  "7  ""'  --"'«'"'"«.  Where  a 
ance.  it  wasTeld  her  f,     "  f^'^'  ^""  ^"  """'"'^n- 

oand.    He  Swayzre,  3  0  W  N  C21 

held'^Z-to^bfCer'"^'  ""  '"'^  •••  ■""•"■""•"'  -- 

o^'uraf:;pri'',''r''°'-r'^^^^^^^^ 

bein.  had  to^Xlfe  '^^::^.  '"  «-""»'  ^^-^ 

••tJ"  rthTt^Jr  '  ''t-  -^PP-  ^"'  '*  --  »'<!: 
i"<-  rignt  to  purchase  a  lot    n  whieh  tn  !>„..        j 
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pliii-e  was  lint  allowcil.    Maltvi'  of  W nod h mil  (Surro- 
nalc  Couil).  40  Misc.  N.  V.  14:). 

Ill  Tiilllr  V.  lioiiiii.toii,  X\  N.  H.  104,  and  llin<\ni,\ 
Ksldli;  II  I'liila.  (Pa.)  l-'li,  the  cnst  iil'  iiiiproviiij?  a 
liiirial  lot  was  nut  allowoi.  But  in  .1"'-"  v.  AUe.ii,  3 
D.'iii.  (N.Y.),  it  was  lioW  tliat  wlicrc  the  liuriiil  placi' 
had  Ikmmhiii'  inidcsii-ahlc  an  adniiiiistratof  siimild  be 
iilldwed  i-ri'dit  fur  the  reasonalilc  I'.xiicMisc  oV  disintcr- 
linft  the  biidv  of  the  dweasMi  and  icbnryiiif,'  it  in  an- 
othor  place.  I5nt  nut  where  the  plaec  of  bnrial  was 
.Miitable  anil  had  been  .seleeted  by  the  deeeased.  ir<i(- 
kills  V.  Romim,  10(i  liid.  378.  And  in  Miiltfi  uf  f'ui- 
niss,  86  N.  Y.  App.  Uiv.  96,  a  credit  of  $.50  expendml 
by  exei-nt'irs  for  the  |ieriietual  care  of  the  cemetery 
lilt  in  wliich  liie  doeeased  was  Imrii-d  was  allowed. 

On  the  other  hand,  it  was  held  in  ['ettinieif  v.  I'rt- 
figrcir.  207  Pa.  St.  :!i;i,  that  tlie  dnties  of  an  execntor 
terminate  with  the  Hrst  intennent,  and  if  any  question 
arise  as  to  the  necessity  or  advisability  of  a  reinter- 
ment involvinn  a  removement  to  another  locality,  tliat 
is  a  matter  fur  the  next  of  kin. 

A  reasonable  amount  for  services  and  expenses  in- 
curred in  transportiiiK  the  bixly  of  tlie  decea.sed  from 
a  foreiuu  coiinlrv,  where  he  died,  is  properly  pavable 
„iit  of  the  estate.  «c  i'nrn/'.s  KxMi:  41  Atl.  R.  384 
An  allowance  of  ifOSO  for  funeral  expenses  incnrri.,! 
in  the  transportation  of  the  bodies  of  tlie  deceased  and 
his  wife  from  Texas  to  New  York,  and  their  hurml, 
was  held  not  an  unreasonable  allowance.  Si-'lii'uii  v. 
Iliniin;  41  N.  .).  Eq.  2!H).  And  in  Jniiiisnn  v.  Hop- 
i/iml,  10  Pick  (Mass.)  77,  the  travelling  expenses  ot 
the  faniilv  sjoing  to  the  place  where  the  deceased  was 
stricken  with  his  last  illness,  were  allowed. 

An  executor  or  administrator  will  not  be  allowed 
for  his  personal  expenses,  or  for  his  time,  in  attend- 
ing the  funeral.  Lund  v.  Liiiid,  41  N.  H.  355;  nor  for 
the  sums  paid  to  an  orRanization,  of  which  the  de- 
ceased was  a  member,  for  parading  at  the  luueral. 


131 


of  a  .L,    T*"»'<'«,  124  N   V   Z    "  "'"■'•  ""'asi,,,,,. 

C"^^''>  -'  'iv,,,,,  m   ' ,  ■  "'"^  ■■'""»■'■''  i"  ."V«.! ; 

s^s ■ '■■'  -s;:;^i.;s.;;H 

a.     14J,  t,„.  ,.,!  '    .^r,  ,,  ^^,^,,^  , 

""""t  b,.  .\^UnJJ^±.  '-l  ""»  f"»P.'aI  oxn,  „!*.*'" 


hp 


g"-™  ti„.  „,.do,.  (■ 


against  tli 


"\  it-    In  P„. 


IP  pstato  Ijy  (he 


'XpPiisps  and 


bv  ti,.,  „.ii  .         '  '*'n  bpeansp -,f  ti,.  j:         .' 


Pxconfor  if 
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,f;7  hy  tlu"  will  ,„  „„ 
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A""'^'.  niKl. 
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"IP  ilipta 


And  J 

|«  .1 


nil,/  .^,...„„. 


f ;' 


,3,  F.XKl  TTOIIh'   AllolXXt*. 

sary  part  of  '^^_P"P^        „    ^  Am.  &  Eng.  Ency.  c 
are  cases  to  tne  eoiuraij. 

^'""^.'Thfwearins  of  suitable  mourning  "PP^^lj^.f " 
ineweaii  s  oroper,  but  almost  mdi 

eonventlonal  ceremonies  m  memory  ott.dc.dwo'> 
.eem  not  only  par.,mon.ous  but  »**« .    '^P,  j, 
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CHAPTER  Xlir. 
Tmtamentaby  Expenses. 

"I    ea,,„ot    .Iis,:U.1  h    b^w  •'  T""'-""»''   "■"»«. 

«tan<ltl,nwor,l,  V  X  ,,?/".  ''"'''•  '^'^  ^  "'"J"''- 
"xi"'"-s  in..i,l,.„/    ;       '■;  "1'  •■•M'ons,..v  „,ey  „,,  „,, 

'■'"•yofti„.ex,.c„tori,  L'  '""■■  "'■■■•'"™a''^e  of  th. 
'■^Ponsesare.  t,o  h/r  Iro  '7"  T,"-^'"'^  'estamontarv 
«""?  V.  /.„.A,  10  CI,   D  470.''''-      P«>- J'-^'-l.  M.r:, 

expItsToideTrt'ho  tT"'"'';  '"  "  '''"  "— 
•l^ty  of  H„  oxoontor   ZVuTl  P«rformane->  of  th. 

'■"""tors  i„  obtaininrf,,;", '.."■"  "?*'  '""'"•^""l  bv 
also  the  costs  of  th^™"      "if""  ««'"'"•■'«  .'"tate; 

-tion,  whether  hstUut^^lvtir.    "'','■■■  ""''"''  '"  o" 
o'  by  the  boneficiarv    for  tl       /'■"'"'■' ♦•"'■"■"'''ves, 
"^tafe;  also  the  tes ta't'o,  C  f  ''  «'^™""«t'-ation  of  the 
penses  incurred  by  the  execLw™    "T"'"'-  "''"  '"^- 
■•<pecific  legacies,  e  p    for  w»r  '   "      ''  "f  I"-"'--'!"'!  of 
«cally  bequeathed   penSirrtir-:;"^  ^k"""^«  ''P-^-i" 
assets,  and  pa>-me„fs  b  '  tl        "^'f '"""i""   of   the 
"f  debts  falling  due  from  fhe  T'^""''  ■"  '"^'^''arge 
b.s  death,  e.g.,  rent  due  „ft      *.'*"''"'  '  '^'^^^'^  "ftT 
"  bouse  of  wl  ioh  he  "vaf  ,™i"r    "'"""^'^  ''«""'  ^'>'- 
W-;  E.,r.  S5^    s\:-/;i:  *-J-  to  yea 

P-eiy  ehtloira^^'irr:'  rf  ^"!^*"  '"  "-«  it^ 
»«°>ent  is  not  now  e"en  iaftoT  "  """'""■<'  "^  «  *««- 
'^ord,  and  may  be  emZw         ,         '"'''P'"'  "«'  "f  tb 
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ill  m 

':■  I'W 


(liMId),  L'  ell.  182,  wliiTi'  a  Ifstntor  (liii;rlccl  his  IniH- 
tccs  til  pay  his  widow's  "tostiuiH'iitnry"  i'X|H'nses. 
Till'  wiihiw  sij{iiiMl  11  <l(iriiini'nt  whirh  i)UI|>iiiIim1  tn  hi' 
II  will,  hut  ill  nil  iii'tiiin  in  Ihi'  I'riiliati'  Divisiiiii  liiiiiiKlit 
liy  oiic  1)1'  the  next  iif  kill  iif  the  widow,  it  wn»  di'clanil 
the  widow  dii'd  intestate  and  letters  of  adiniiiistialion 
were  suhse(|urntly  K'aiiteil  to  the  plaintirt',  heeause  the 
widow  died  intestate  it  was  eoiiteiided  tliHt  there  were 
no  "testniiientary  expenses"  of  her  estate,  hiil  the 
Court  held  that  the  term  extended  to  the  costs  of  the 
plaintitt'  in  obtaininj^  letters  of  adniinistrution,  anil 
liis  costs  of  the  action  in  the  I'rohate  Division. 

Testamentary  expenses  are  a  lirst  eliarne  upon  the 
estate,  whether  the  esta'e  is  administered  in  or  out  nf 
the  Court.    Lontttrs  v.  Shihfid,  1  S.  &.  S.  4,">K. 

A  testator  died  domiciled  in  England  leavinn  assets 
In  Victoria,  where  duty  is  payable  oi\  all  assets  of 
deceased  persons  situated  therein.  Hy  his  will  the 
testator  gave  many  pecuniary  legacies,  and  left  a  large 
lesiduary  estate.  5!.llins,  \'.C.,  said:  "It  is  perfectly 
clear  that,  whatever  are  the  expenses  of  these  assets 
in  Victoria,  whether  they  are  the  exiieiises  of  calling 
them  in,  or  selling  property,  or  paying  duty  to  the 
Oovernmeiit,  they  are  all  deductions  to  lie  matlc  as  ex- 
penses of  the  estate  to  be  paid  out  of  the  estate  gener- 
ally ;  and  that  which  remains  after  paying  all  the  debts 
of  the  testator,  remains  as  assets  of  the  testator  and 
goes  to  pay  the  legacies  in  full,  and  there  is  no  obliga 
tion  on  the  legatees  to  pay  part  of  those  expenses." 

Testamentary  expenses  do  not  ind  je  succession 
duties.  Such  duties  are  neither  debts  oi  the  deceased, 
nor  testainentar\  expenses.  He  Bohtfr  (l!Kt.'i),  10  ( ). 
L.  K,  591;  flc  Holland  (1902),  3  O.  L.  K.  40G;  iliiiinhi,, 
V.  Robimon,  29  Ont.  K.  483;  fle  Watkhis,  12  H.  C.  K. 
97. 

The  plaintitT's  costs  of  unsuccessfully  impeaching 
the  validity  of  a  will  are  not  "testamentary  expenses." 
In  Re  Prince,  Godwin  v.  Prince  (1898),  2  Ch.  225.  But 
the  costs  of  executors  in  defendinr  such  an  action,  and 
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not  lliink  that  where  thorc  is  a  »in>i'ilii'  silt  "f  »  nf''' 
of  action  tho  mats  of  IcRul  profc-dinKS  to  ..iifoiTc  the 
linht  nro  pnvabli-  out  of  the  ostnte." 

Ami  in  /»  .<•  Scott   ()flir>),  1   Cli.  p.  607,  I.onl 
(■(.7.cnsT,ii(lv,  M.K.,  »ai(l:    "I  tliinli  wo  must  li..sitat.' 
to  reKord  Pern,  v.  Meddowcroft  ns  an  authority  to 
which  (treat  (if  any)   wfiKht  ou(;ht  to  he  attaohi'il.' 
Up  xnvs  turthnr:  "Wlion  there  is  a  spoeilio  logacy  tli.' 
lirst  (iutv  of  tlic  executor  is  lo  consider  wliether  lie 
nssents  to  it  or  not.     If  he  assents  to  it  tlie  property 
passes  cat  of  liim  and  is  in  tlie  specific  li'KaJee.  and 
from  tlial  moment  tlie  executor  cannot  possibly  inter- 
fere with  the  possession  of  the  chattels,  cannot  claim 
them  from  anybody  els...  and  the  leKatee  who  has  the 
loKal  title  is  the  person  to  recover  thein.  and  do  what 
is  necessary.    Of  course,  in  saying  this,  I  do  not  mean 
to  assert,  or  even  to  imply,  that  there  may  not  be  such 
condiK^t  on  the  part  of  the  executor  in  wilfully  and  mi- 
properlv  delavin^  the  assent  to  a  legacy  as  luny  entitle 
the  specific  legatc^e  to  clain  comi.ensation  or  <  anm«es 
for  what  would  be  a  breach  cd'  trust."     And  Pliilli- 
more,  L.J.,  said:  "I.  know  of  no  nnthority  that  the  ex- 
ecutors are  bound  to  briuR  a  chattel  to  the  testator  s 
d.miicile.  or  bring  it  from  foreign  parts  in  order  to 
deliver  it  to  the  legatee;"  that  being  a  case  where  a 
testator  domiciled  in  England,  made  specilic  be.iuests 
of  articles  in  France. 

Where  a  testator  made  specilic  bequests  ot  shares 
and  mortgages  and  the  executors  assented  to  these 
specilic  bciuests,  it  was  conteiid.sl  by  tlie  specihc  lega- 
tees that  the  costs  of  transferring  the  legal  title  to 
them  shonld  be  borne  by  the  general  estate.  Astbury. 
1  said  ■  "  In  the  present  case  the  costs  of  transfer  and 
stamps  are  not  costs  incurred  by  the  executors  in  get- 
ting ill  the  estate  for  distribution,  but  they  are  incurred 
and  payable  after  the  specific  legacies  have  been  as^ 
scnted  to.  ( 111  til.,  principle  of  In  re  De  Sommery  and 
In  rr  Scott  these  are  costs  and  expenses  which  the 
specific  legatees  must  pay  in  order  to  comi.lete  tli.nr 
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'',"r  ':'"'»'  "PP-'itle  proporty    w|]i,.|,  „f. 

pininliflfs  nre  holding  «.  iZ.Z     c       7  """"'  "'« 

that,  after  aJ,, Mr  ^  ''"'•"""'■"'  prolmhl,   is 

/"  r,-  Scott,  tli-v  w„i,M  l„. ;.,,'«  i  •    '""'"""•<■,  r,.,(..  i„ 
K"inK  to   a   reL::  l!';^";;f,f '"''rf '•■•.v"-.of 

'•I'«tt..|  and  sending   1,1,7""  T  """"  ™'""''l" 

The  expense    X    e     n     """\'"  '""  ''■*'""""- 
tion  of  speeideall     I,  .,     ,''  "^'^""1'  ""''  l»"»eiv» 

10  tl,e  be,pn.,  r,"  l^o  the  „«sent  of  l.i.s  „x,„.,„„,s 
not  out  of  ,1     ^o      a    ^tl.""^;  ^I"'^;"''  '^■«"'-"-  »'"' 

of  stock  is  made  l.v  will  it  i  *  "  ^^"'"'''-  '"''J'""" 
""<•-.■  upon  tin.  do«  h  of  1,  t  'T*-'"  '"  *'"'  '"""f""  "' 
I'aj-  debts,  and  n™  e  Lr  V  '  f'"'  '"■''■■^■■*  ""•■''<"'  '" 
on  deliven-  of  .l"e  stock  •';!'' '"■,rT"""  '"""  >>"" 

ImA^n'"  led'  i^ltlr'"^  '''"""'  '""'""""-nt 
Londod  and  ^ervfje  "  e^  "  d  i:''':''"!  fr""''  - 
to  his  appointment,  were  a  owld  »""  '  """"'"" 

~ofad.i„i.t;ation^r/t;V:.™»;•<^e- 
ditJ;:r^;a:i;"i:^j::,::il^ri':,''"  "T'"'- ^"-M.n. 

which  is  still  pendur,,  f.  ■'  ?f°"''"''*  '"'■'•  »  ">'" 
l"n,:s  Estate,  11  Pa   Co  Ct  ,'4        ''•"^™""-l.    r,7. 

iK.ra'::r::;:ilr;;:ti::™^™' •''•''•■•  "-''-^ 
;^:::^^^i:.f''----^^^^ 
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iliui'Ki-  iipnii  tlif  wholi'  MHtnt**,  rtal  iukI  pt'i'Muntil-  |ihi-- 
tiriiliirly  HI)  »itii')>  the  l><'vii|iition  of  Kntiiti'M  Act.  Tlir 
i-^tntc  IIS  n  whole  hIioiiM  (Irtriiv  tlit'Hi-  cliai'Kt')*  "))<)  vx- 
)M-iiS('M,  and  it'  llieri'  is  ii  <litTcrfiit  iliKpoi^itioM  of  the 
I'l'iil  nm)  iM'rHOMul  piirts,  tlicii  tlh-n-  mIiou1<)  Im>  ratcHblf 
npportioit  nciit  iiih)  ilir^triluition  ni'  the  4>xtH'iiHfH  hi- 
cording  to  till'  rospfctivv  vnlui'!*  <»('  tin*  rt'iil  and  |mt 
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left  ill  thp  possession  of  liis  agents  in  tlio  fnitml 
States. 

Where  tlie  nssets  are  debts  the  situs  of  such  ax.sets 
is  ilot  always  an  easy  unestioii  to  determine.  In  Trea- 
surer of  Ontario  v.  Fallhi  (1910),  22  O.  L.  K.  184, 
the  deceased  resided  in  Windsor,  Ontario,  and  at  tile 
time  of  his  decea.se  had  a  number  of  mortgages  upon 
real  estate  in  Michigan,  executed  b.y  mortgagors  who 
were  resideiits  of  Michigan.  At  the  time  of  his  death 
the  mortgage  dcevls  were  in  the  possession  of  the  de- 
ceased in  Windsor.  It  was  held  that,  by  the  artificial 
rule  of  law,  these  mortgages  wore  hona  uolabilia  in 
Ontario,  and  as  such  were  comprised  in  the  properties 
lied  by  the  jiersoiial  reiirosontntives  npiin  his  npiilica- 
tion  for  letters  in  Ontario.  Had  the  mortgage  deeds 
beta  located  in  Michigan  at  the  time  of  the  testator's 
death  it  is  quite  probable  the  rule  laid  down  in  the 
Woiidniff  Vaaii  would  have  (irevailed. 

Ill  Uope't:  Case  (IHHl ),  A.  C.  476,  it  was  held  that 
the  locality  of  a  specialty  debt  is  attributable  to  the 
place  where  the  deed  is  found  at  the  time  of  the  ci<  li- 
tor's  death;  and  it  was  said  that  the  locality  of  a 
simple  contract  debt  is  attributable  to  the  place  of 
residente  of  the  debtor.  A  mortgage  debt  being  a 
specialty  debt  comes  within  the  rule  laid  down  in 
Hope's  Case.  See  also  Re  Fisher.  7  O.  W.  X.  754, 
where  a  testator  died  in  Ontario,  having  mortgages 
on  property  in  British  Columbia.  At  his  death  the 
mortgage  deeds  were  in  Toronto.  His  estate  was 
called  upon  to  pay  succession  duty  in  British  Colum- 
bia, but  it  was  held  this  did  not  relieve  the  estate  from 
paying  duty  in  Ontario. 

The  recent  case  of  The  King  v.  Toronto  General 
Trusts  Co.,  11  Alta.  L.  H.  138,  56  S.  C.  R.  26,  seems  to 
turn  on  the  provisions  of  the  Land  Titles  Act  of  Al- 
berta, which  provides  that  the  registrar  upon  registra- 
tion of  instruments  affecting  land  shall  retain  the  same 
iv  his  office.  G.  lived  in  Ottawa  and  died  there.  At  the 
time  of  his  death  he  held  a  mortgage  upon  land  situate 
in  Alberta.     This  mortgage  was  made  in  duplicate. 
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dnlj-  registered,  and  one  nf  fK     /  ,•  ''" 

Mortgagee-s  posse    io,"  in  O^       '''"'"*''■'  ^"^  '"  »- 
death.    The  gist  of  the  inH         V""  "'  "'"  f™e  of  his 

i«  thus  <'tat^i;'Z:s'T"^u°'''''y^^'-<>co::t 

<•'«'*}•  debt,  therefore,  n  mv'iuril"'^^''^''  '^  "  ^P"' 
«P.cuo«s  in  the  provi;ce  wlfei  fr'°''  """^^  •">  ""n- 
■^  reqnire<l  to  be  registered td\.'°°'.*«''^«  ^"^--itJ- 
™p.v  whieh  the  moHglgeellf';^''"'*''''''"?"-*' 
other  reason,  take  with  hil^?"  ^  «""^-<"ii™ce  or 
eannot  have  the  effTct  eonTen.™"?  *"  ^''  "''ideneo. 
debt  'eonspionons-  at  such  S  '""'^'"'^  *'' 

voce."    Compare  sec  67  of  thrT  ■"'  '"'°^^<''  J"-"- 
"ebenture  stoek     'not  a    te<^i",  "''',"  .^^^'■'"■-^-  ^<=»- 
fuch  stock  is  of  a  city  in  ann  -■  ''''"'  «'"'  «-'ie'-e 

;n  which  the  testator  hal  his  do^'  T''"""  *'™"'  """ 
transferred  at  the  offic^of  theTr  '  *''"*'  '"''  "'">'  ^^^ 
't  .s  not  subject  to  suceel ion  rf  T"'"'  "^  *■""  «'*>•, 
where  the  testator  lived  »°'  "V"  "">  I"-'»-i"<^e 
Rosborongh,  2i  D   I    R    ,r,    """l'''-^'^'"''-"'  A'.  /?    v 

Agreements  f„;    ale' of  t'  1  ^-  "■  «'  2^'«- 
possession  of  a  part,  t  Af      .  ."'  '''««l>-''tehewa„,  i„ 
death,  are  ^r^.tmXVlT^''  "!  ""^^  »"""  "f  - 'is 
pert}-  and  are  liable  t  ^    ^"''''  eonstitut,.  „ro 

Standard  TZTtVVTeT"''  ''"'  '"  "-''"i:. 
Man.  L.  K.  310,  51  S  C  E  428     "'  "'  '*'""''"*''•  -' 

oection  7  (b)  of  th„  n  f  ■  „  '  **"■ 
"owprovides  that ''Debt^ald',"  ^"T'''""  ^'■*>-  ^-t 
owing  from  persons  in  o/tarirt"^'  "^  ™r'"'-^'  ""o  «'"' 
son  at  the  time  of  his  ,?7n  '  "">'  deceased  per- 
^Peeialty  shall  be  prope/tr  ?  ZT'''''T  "^  ""- 
Ontario,  without  regard  tlti  deceased  situate  in 

77'^w^:'s/:e,!?t,;!:v»'-'o*'.ode. 

"'••-state  for  deterS^^;;:,,:^-^-'-- 
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(■■■ssidii  duty,  althoiigli  the  amount  of  the  iiisunxmw 
money  is  itspll'  pxpmpt  from  dutv.  In  ic  tihiiiiihrook 
EsIhU-  (1(108),  44  ('.  li. .).  4fil ;  2H  ('.  I,.  T.  .-)7r). 

In  establishing  the  "nfrgrpffate  value"  of  the  pro- 
lierty  for  sueeession  duty  pnri)oaos,  the  debts  due  l)y 
I  he  deeeased  should  b(>  deducted.  Receivcr-Genero}  of 
Seir  Hniiixuick  v.  Hmjwnrd,  35  X.  B.  R.  45:!.  The 
easi'  of  Atlorney-Ueneral  for  Ontario  v.  Lee  (190.J1, 
;i  ().  1,.  K.  !l,  is  no  longer  applicable.  Section  4  of  the 
.\ct  provides  that  an  allowance  shall  be  made  "for 
reasonabh,'  funeral  expenses,  debts  and  encumbrances 
and  Surrogate  Court  fees  (not  including  solicitor's 
charges)"  in  determining  the  dutiable  value  of  the 
property. 

Money  on  deposit  in  a  brandi  of  a  bank  in  the  pro- 
vince where  the  deceased  resided  is  liable  to  succession 
duty,  although  the  head  office  of  the  bank  is  ont  of  the 
province.     Tlw  Kin;/  v.  I.nrill.  1  E.  L.  R.  "jl.'i. 

In  England  there  is  a  delinite  meaning  attached 
to  the  expression  "legacy  duty;"  but  in  Ontario  there 
is  only  the  one  inheritance  tax.  The  statute  calls  this 
".succession  duty."  It  is  a  duty  imposed  upon  all 
property  ilevolving  ui)on  death ;  and  it  is  a  tax  which 
has  to  be  borne  by  the  legatee,  unless  the  will  contains 
some  provision  casting  the  burden  upon  the  residuary 
e.'<tate.  Where  a  testatrix,  doraicil^l  in  Ontario,  and 
speaking  with  reference  to  a  bequest  within  Ontario, 
direcls  that  it  shall  be  free  from  "legacy  duty,"  this 
means  snccession  duty,  which  is  the  only  legacy  duty 
known  to  Ontario  law.    In  r<-  Girytiiie,  ;i  6.  \V.  N.  1428. 

Succession  duty  does  not  come  within  the  descrip- 
tion eithi'r  of  a  debt  or  a  part  of  the  testanientary  ex- 
penses. It  cannot  be  a  debt  of  the  testator,  for  it  does 
not  arise  as  a  liability  until  after  his  death.  It  is  not 
testamentary  expenses,  because  it  is  not  p'ayable  upon 
the  grant  t>f  probate  ()r  administration.  A  special 
direction  in  a  will  to  pay  the  testator's  debts  does  rot 
operate  to  make  the  duty  a  <'harge  on  the  residue,    ht 
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succession  duty.  In  re  Chubb,  32  C.  L.  J.  294.  But  it 
would  appear  such  legacies  would  be  liable  to  pay  duty 
in  Ontario.    See  sec.  4  (d). 

In  a  recent  ease  it  was  held,  following  In  re  Turn- 
bul  (1905).  1  Ch.  726,  that  where  a  legacy  is  given 
"free  of  all  duty,"  that  the  legacy  duty  was  payable 
out  of  the  general  estate,  but  that  the  operation  of  the 
gift  must  be  determined  with  reference  to  the  duties 
imposed  in  respect  of  the  legacy  at  the  date  of  the 
death  of  the  testator,  and  ought  not  to  be  extended  to 
duties  created  or  imposed  by  the  legislature  subse- 
quent to  that  date.  In  re  Snape,  Elan,  v.  Phdhps 
(1915),  2  Ch.  179. 

That  case,  however,  has  not  been  treated  with 
much  respect.  In  In  re  Palmer,  Palmer  v.  Palmer 
(1916),  2  Ch.  391  (affirmed  (1917)  W.  N'.  2.33),  the  wHl 
read:  "I  declare  that  all  the  legacies  .  .  .  herein- 
before given  or  made  .  .  .  shaU  be  haiide.1  over  or 
paid  free  of  all  duties  and  deductions  in  respect  of 
duties  (other  than  income  tax)  to  the  several  legatees 
entitled  thereto."  Lord  Cozens-Hardy,  M.E.,  said: 
"In  my  view  there  is  no  general  principle  which  can 
be  relied  upon.  A  testator  may  use  language  which  is 
sufficient  to  cover  a  duty  not  in  force  at  his  death,  and 
in  one  at  least  of  the  clauses  of  his  will  the  testator 
in  this  case  has  done  so."  And  Pickford,  I..J.,  said: 
"In  this  case  I  think  the  time  at  which  the  duties  are 
to  be  ascertained  is  when  the  bequests  are  handed  over 
or  paid.  They  are  to  be  handed  over  or  paid  free  of 
all  duties  and  deductions,  &c.,  and  that  mi^  t,  m  my 
opinion,  mean  duties  existing  at  that  time." 

In  re  Hatch  (1916),  W.  N.  240,  the  testator  dir- 
ected that  all  legacy,  annuity,  succession  and  other 
duties  should  be  paid  out  of  the  residuary  estate.  Sar- 
gant,  J.,  said  that  the  -lecision  in  In  re  Snape,  if  and 
so  far  as  it  laid  down  any  general  prmciple,  was 
wrong,  and  having  regard  to  hi  re  Palmer  he  was  left 
at  large  to  decide  on  the  construction  of  the  will  before 
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portionutcly  liy  llio  lieiieliciaiics  (if  that  propcriy; 
mill,  tlint  the  c-osts  and  oxpoiiscs  of  and  incidental  to 
(a)  the  paymont  .f  that  rateable  duty,  (b)  the  pay- 
ment of  le^incy  dnty  on  the  pceuninry  legaeies,  and 
((•)  tlie  final  distribution  of  such  a  trust  fund,  are  or 
dinary  costs  of  distribution  and  must  be  borne  by  the 
residuary  le)?ntees  of  that  fund. 

The  latest  ease  is  /»  re  Lovi-lr.'^s  (llllH),  1  VM.  2^!, 
affirmed  (1918)  2  (!h.  1,  where  a  testator  Rave  his 
residuary  estate  to  trustees  upon  trust,  as  to  n  share 
thereof,  to  pay  to  bis  wife  out  of  the  income  "a  clear 
annuity  of  £2,000  dnriuff  her  widowhood."  Kve,  ,1., 
-aid:  The  ipiestion  rai.sed  by  this  sunmions  rai.ses  a 
very  neat  issue.  Does  the  jtifl  of  a  "clear"  annual 
sum  of  so  much  amount  to  a  fiift  of  that  sum  and  the 
income  tax  payable  for  the  time  being  in  respect 
thereof  f  I  cannot  say  what  conclusion  I  might  have 
arrived  at  bad  there  been  no  previous  decisions  on 
similar  gifts  to  guide  me  to  a  right  conclusion,  but,  on 
the  cases  as  thi'v  stand,  I  am  satisfied  that  I  should  be 
ileparting  from  a  well-established  rule  were  I  to  hold 
that  the  ndditi(m  of  the  word  "clear"  is,  in  iisi-lf, 
sufficient  to  carry  with  it  the  additional  gift  of  the  in- 
come tax.  The  question  bas  been  considert^d  in  a  num- 
ber of  cases  where  other  words  h-  lieen  added  to  the 
word  "clear,"  such  for  example,  a.-  "of  all  taxes"  and 
"of  all  deductions,"  and  Mr.  Sanger  has  argued  that 
these  other  words  have  had  the  elTecl  of  interpreting 
and  in  some  cases  limiting  the  meaning  of  the  word 
"  ^lear."  To  some  extent  this  may  be  true,  but  in  two 
cases  at  least  the  Court  has  considered  the  effect  of 
the  word  "clear"  apart  from  the  superadded  words. 
In  the  case  of  Peareth  v.  Marriott,  22  Ch.  B.  182,  vhicb 
came  first  before  Wood,  V.C.,  then  before  Bacon,  V.C, 
and  finally  before  the  Court  of  Appeal,  Bacon,  V.C 
held  that  a  gift  of  "the  clear  annual  income"  was,  on 
the  construction  of  the  whole  will,  a  gift  of  the  income 
free  of  income  tax,  but  when  his  decision  came  np  for 
review  before  the  Court  of  Appeal,  and  it  was  found 
that  by  the  order  made  by  Wood,  V.C,  in  1861,  the  gift 
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soever. "      j '"J"  'ieduetio„s  „„d  „J „,"  '^'"a'-  yearly 

"  payment  XeT/^  ""'  '"''4  a  '' der!"*"  "■"' 

:*-h  rheTsTo  'r  ^."'" "  ^^<iuTci':  ^«^^  -  "i? 

''"t  I'-'eanseshere?'"''  '"'"'"^'  ''Oto""'^//^  Payment 
'hat  the  word  Vl'T"'  *'"'  annnitV  n^  *'"'  "wnity, 

I"  the  faee  oft  """'■'■•''  «>eZtter  «  "  f  """''"^^ 
'■•-eent  deeisio^     /.^r"'"  decisions   ,ZZ   ^^  ^"^^^er.'- 

".'  -  ^aiCZrtfro'';:  ■'■'  "«'  .rS';^  f^-  the 
»mce  been  nffi/  I  ''  "  Ch.  ]40  „  a^-  ."  'fords  of 
Ci-  401  r»?™';''  by  the  Courlnf  T'"'""  '''"'^h  has 
were  "  to  I  ^i""'**  ''«  shnttinrl  ^P*"'  (1917)  2 
^"ffieient  to  '"il-;/'"^  *•"■  ""of  ZZV"  """""^^ 
'^^'-o;-----nn.tanttrreti!!:^^f 
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CHAPTER  XV. 

TaXKB   A.Ml   IXBIKASCE. 

Section  94  of  the  AKspssmont  Act  providt's:— 
"The  taxes  due  upon  any  land  with  costs  may  ho 
recovered  with  interest  a?  a  debt  due  to  the  munici- 
pality from  the  owner  or  tenant  originally  assessed 
therefor  and  from  any  subsequent  owner  of  the  whole 
or  any  part  thereof,  saving  his  recourse  against  any 
other  person,  nnd  shall  be  a  special  lien  on  the  land  in 
jiriority  to  everv  claim,  privilege,  lien  or  incumbrance 
of  every  person' except  the  Crown,  and  the  lien  and  its 
priority  shall  not  be  lost  or  impaired  by  any  neglect, 
omission  or  error  of  the  municipality,  or  of  any  agent 
or  officer,  or  by  want  of  registration." 

And  by  sec.  95  the  taxes  payable  by  any  person  may 
be  recovered  wit'i  interest  and  costs,  as  a  debt  due  to 
the  municipality. 

The  Act  commonly  called  Locke  King's  Act  is  con- 
tained in  sec.  38  of  the  Wills  Act,  and  is  as  follows:— 
"  (1)  Where  any  person  has  died  since  the  .31st  day 
of  December,  ISCO,  or  hereafter  dies,  seized  of  or  en- 
titled to  any  estate  or  interest  in  any  real  estate, 
which,  at  the  time  of  his  death,  was  or  is  (*arged  with 
the  payment  of  any  sum  of  money  by  way  of  mortgage, 
and  such  person  has  not,  by  his  will  or  deed  or  other 
document,  signified  any  contrary  or  other  intention, 
the  heir  or  devisee  to  whom  such  real  estate  descends 
or  is  devised  shall  not  be  entitled  to  have  the  mort- 
gage debt  discharged  or  satisfied  out  of  the  personal 
estate,  or  any  other  real  estate  of  such  person,  but  the 
real  estate  so  charged  shall,  as  between  the  different 
persons  claiming  through  or  under  the  deceased  per- 
son, be  primarily  liable  to  the  payment  of  all  mortgage 
debts  with  which  the  same  is  charged,  every  part  there- 
of according  to  its  value  bearing  a  i>roportionate  pint 
of  the  mortgage  debts  charged  on  the  whole  thereof. 
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his   nr.rsnnol        .   '         ""^  '""tutor  al.nll  1  '"'"Is,  or 

'^".;;"~r::;:;,;';v~'.-f 
«/  2';r;"«"*."l  : ',;■'. '■'-• 

inc hide  "Mnv     .1         *^'''  '^'icrcbv  it  »„  "  '*«"' 

'••«"  for  „^n-  -^  '"'•  •■'l""«'>'''  efl^/      :'''*""'^''d  "> 

'hat  'he.  chlr'    ''""'''^'""■•'■■-'^nt     n''"  """""dmont 
A  testatrix  by  |,er  „:,,    .     .     ^ 

p^^-r:'  ^  etr":,::"V""^'^''^™Sir  r 

will   PTr,r      ,    "  «^''»""d  'hat  tho  r!  -J       ''""'  ""'  "f 
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paviililc  i.ut  of  the  rcBiciuary  cslute.  Tliu  bull  Court 
.■(•"BritiBli  Columbin  nffirmed  thin  decision.  Hunter, 
t;  J.,  delivering  the  judgment  of  tlie  Court,  Kind;  'I 
fail  to  see  the  applicability  of  Locke  King's  Act.  In 
till.  Hrst  place  that  Act  applies  in  terms  only  to  land 
•charged  by  way  of  mortgage.'  I  do  not  understand 
how  to  allow  taxes  to  fall  into  arrear  is  to  charge  land 
l,v  WI.V  of  niortgngc.  but  even  if  it  were  possible  to 
do  so, 'the  decisions  on  that  Act  shew  that  'a  contrary 
intention'  is  evinced  by  the  creation  of  a  fund  out  of 
which  to  pay  debts:  see  Etio  v.  Tatam  (1863)  3-  I.  J. 
Cli.  311;  Moore  v.  Moore,  ib.,  W).".."  /«  re  Wathns. 
V2  B.  0.  B.  97. 

[n  an  Ontario  case  the  same  question  ciinie  betore 
Faloonbridge.  C.I.K.B.,  in  an  action  by  a  benehciary 
under  a  will  for  a  direction  that  he  was  entille.l  to  a 
cunvevanci.  of  lands  devised  to  hini,  fvc  uiid  clear  ot 
taxes  and  other  rates  which  had  accrued  prior  to  the 
(loath  of  the  testator.  The  learned  Chief  Justice  held 
that  the  devisee  of  the  lands  was  bound  to  P«y  wese 
taxes.    Mackay  v.  Mnckay  (1912),  4  0.  W.  N.  300. 

In  a  latter  case  the  property  devised  was  sub.iea 
to  two  mortgages,  and  taxes  were  unpaid  thereon  for 
the  years  1916  and  1917.  Kelly,  J.,  said  that  sec.  J8 
of  the  Wais  Act  applied,  and  the  devisee  took  the  lands 
devised  subject  to  the  mortgages,  a  contrary  intention 
not  being  expressed  in  the  will.  "Any  municipal 
taxes  upon  the  property  accumulated  during  the  lite- 
time  of  the  testatrix  and  forming  a  charge  on  these 
lands  are  not  in  the  same  position,  not  being  an  in- 
cumbrance within  the  meaning  of  the  Act,  but  a  debt 
of  the  testatrix  payable  in  the  course  of  administra- 
tion."   Re  Semple  (1917),  13  0.  W.  N.  102. 

It  will  be  seen  that  the  Ontario  cases  are  m  direct 
conflict.  In  neither  ot  these  cases  is  the  British  Col_ 
umbia  case  referred  to,  and  in  Be  Semple  neither  ot 
the  previous  cases  was  brought  to  the  attention  of  tlu- 
Court     In  the  result  the  reasoned  decision  ot  the  D  uii 
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"^  '■   f-"-  payincm   „f  ,,,2  V^^  '"  J,'"  ''""-Is  avail. 

ix.ses  of  t(„,  A  J  H       '""'"•  "'"' «"  irrnt  fn,-  Vi 
'-"i"Kti!^rca'et.orr  "'""">' """^'^ 

"''?f^>-,-^» -^ R.4'74:"""''"^^  *•■'""*  '-::i: 

1™  person  eiititJwl  i    ' 
"•fund  out  of  whicl,  tl,e  tax",  „r     "r  "'■""'"•'>•.  «-"l 

:;;.'!;« -'^  -f  .he  ,and.  1^;:r:'S7f " 

-  U.  L.  R.  75(;.     ^    ,  "'">  ^«  fe  Cameron  (190]) 

Romainderman.  ' "  '"'*''  ""''"r  I-ife-Tenant  and 
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lM.t«-.H.n  X\w  a.liiiini-trutcii  i.r  ..x.tmIoi-  iiii-l  tlinw  l"n.- 
hcinllv  .iilitU-l  I"  ll»'  «■»''>•'•.  '•  ■'"  •'"<"''''•  '"  ""■ '""",. 
„r  th.'.  f,)rii..T  Ko  loiiK  no  till,  .'stnto  .m  in  l-nM'.'sj'  '>' 
«.ttlemcnt  and  before  distribution!  but  wb.-i.  th-r.' 
I*  no  furthor  nwd  of  an  adminintrator  or  ..xcrutni 
and  lh(«  diHtrihutop  or  l».n.'llciar.v  .•an  I.'KmIIv  d.n.aiicl 
his  »bar-,  tl».  property  iH  no  lonRor  Inxabl..  to  th.^ 
p,.rs»nnl  r-iircsontativ...  27  Am.  *:  Kn(f.  Kn.'y.  •-...l. 
If  an  .■xwutor  noKlccts  to  pay  taxcn  wliirli  it  i^ 
l.ii.  duly  to  pav.  b..  W  rcHponniblo  for  any  hx'*  llml 
mav  r..Hnlt  from  bis  mgU'H.  Re  //nr/,»M"  ,.1  (  «1. 
M;  SIM.  V.  Stuhhs.  4  KHlf.  (N.Y.)  170-  but  bo 
dntv  to  pav  taxfs  and  the  oorrenpondmK  luibilily  li>r 
,u.Kh.ot  to 'do  so,  d..p.-iids  on  wbotlirr  tho  ..x.-ulor 
has,  or  ouKht  to  havo,  money  with  wb.rb  to  do  H 
Thompsnn  v.  Thompxnn,  11  Ga.  692. 

A  testator  nppointe.1  bis  wife  pxpoutor  an.l  <1|'- 
vispd  to  U'V  the  use  of  his  dwollinK  liouse  for  lili", 
dirpctiuK  that  .1  sliould  be  kept  in  repair  out  of  his 
estate  It  was  lield  slie  was  not  entitled  to  charge 
the  estate  for  taxes  assesse.1  on  the  house  when  in 
l„.r  possession  under  tlie  will.  WiiW^u  v.  Swrtt,  h 
Mete.  (Ky.)  liU. 

In  Br  .lrm*(.»«„  (1!KH).  .'1  l>.  W.  H-  t-2,,  on  the 
eonstrnetion  ot  a  will,  the  Court  held  that  the  wi.b.w 
was  entitled  to  a  life  estate,  and  added:  "Henee  taxes 
and  repairs  fall  upon  the  life  estate  it  the  propj-rty 
is  ki.pt  in  the  shape  ot  realty.  The  duty  of  proteet- 
iuK  the  eorpus  rests  upon  the  trustees,  while  seemtf 
that  the  widow  has  full  use  and  benefit  ol  it  ilurnijr 
her  life." 

INBITKANCE. 

Seetioii  -a  ot  the  Trustee  Act  gives  a  trustee 
power  to  insure  any  buildings  ot  the  trust  estate  and 
o  ,mv  the  preminms  for  sueh  insuranee  <>"*  »% "  " 
in,.™,;,  without  the  ..onsent  of  the  person  entitled  to 
the  ineome.  The  seetion  does  not  apply  to  any  pro- 
perty which  a  tru.,tee  is  bound  forthwith  to  convey 
atsolutely  to  any  benetieiary  upon  being  requested  to 
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do   so      Till 

^■'f^>  Tr:.rs  mr'" '-"•  "^ 

"  lin«  been  li,.M  t|,„,  ,.,,■„,■ 

•ailur^,,:t:p'i:;;.;';:;'7'';'■^ „ 

-«»"(<•.  ami  tl  .t  „,'   rmt  ""'""«'''■"■"<  "f  the  (n, 
"■"v-™!  pranti..,  n„,o  i    l*^,,  ^r^'  "■."'"  "'">""< 
nodern  English  „.x,  w rit  r       """"•    ''''"  "'-hI  "f 

•l"«»tion  so,.,„,  r,.allv       .,,""'';•  "  '    ^>"'l-     -Tit 

'■v-r  .nay  i,„ve  l„.,.„  tl,"  rfi  "  ' '  ""''  '-l'»<'- 

bo  «  i'ar<l  saying  at  tl.o  n,-        '  V'"'  ""■*"•  ''  «""ld 

'"•^'.v.-  p.  u!M).    '""  '^"'"'^  ""t  i"«"ro  i,i.s ,,;:": 

.      ^"  BendersoH  Trust  I'n 

'■•'Preaontativ,.  liable  (Z  ''■""''■'■  'I'"  P'Tsonal 

.";■'■•'  "f  "aeh  parti..,,!,,,  "X,,;'""'™'""''  f''""'  Ha- 

*alup  „f  the  p,-op,.r(v    i,     I       ■    '"**  "'  inxnran,.,. 

«-  a„j  whether  ,..;,,.''"  ""■'■  '"  -'-.uHi,,:"  ,' 
;"  '"«  Land,  that  ,U  b^ ^  X?  ?'""  '""  """■•> 
"'e  cardinal  ole„,„,„,,  ,„.,,,         *''?  P"'''"™-  «■<• 
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t(i  take  out  a  vacancy  pi'iinit  ou  its  becoming  unoccu- 
picil  is  such  iicffliKcncc  in  tlic  case  of  tlic  projiorty  as 
will  uml<c  liini  lial)li'  for  tlie  iujury  resulting  there- 
from. 

In  Reubottom  v.  Munow  (ISfio),  24  Ind.  203,  part 
of  the  estate  that  came  to  the  hands  of  t'le  administra- 
tor was  a  mill,  which  was  subseciuently  destroyed  by 
lire.  The  Court  held  that  Bnilen  v.  Ooiild  was  good 
hiw,  and  added:  "But  we  think,  with  the  .ludge  who 
tried  the  ease  below,  that  the  administrator  ought  to 
be  held  to  adopt  sueh  precautions  against  the  loss  of 
property  by  fire  as  prudent  men,  under  similar  cir- 
cumstances, are  accustomed  to  exercise  to  indemnify 
themselves  against  the  like  casualty.  This  would  be 
but  reasonable  care,  and,  ordinarily,  an  administra- 
tor is  held  to  that.  The  decided  weight  of  the  evi- 
denee  was  that  mill  owners,  in  that  region,  were  not 
generally  in  the  habit  of  insuring  in  consequence  of 
till!  high  rates  of  premium  demanded." 

The  question  was  discussed  in  a  recent  case  and 
tli('  rule  in  England  would  seem  to  remain  as  laid 
down  in  llailey  v.  Gould.  In  He  McEiicliern  (1911), 
"\V.  X.  2^,  the  facts  were  shortly  as  follows:  The  tes- 
tator devised  his  mansion  house  to  liis  widow  and  son 
upon  trust  to  receive  the  rents  and  profits  therefrom, 
and  after  payment  theroout  of  all  necessary  expenses 
to  pay  the  balance  of  the  rents  and  profits  to  tlie 
widow  for  her  life,  then  to  the  son  for  his  life,  with 
remainders  over.  At  the  testator's  death  the  mansion 
house  was  insured  against  lire  in  an  amount  falling 
far  short  of  its  value. 

A  summons  raised  (inter  alia)  the  question 
whellKT  the  devisees  in  trust  ous'ht  to  increase  tie 
subsisting  insurances  to  an  auL-.,.iiitu  amount,  and  to 
pay  the  annual  premiums  in  respect  of  such  insurance 
out  of  the  rents  and  profits  of  the  estate. 

The  widow  objected  to  any  increase  being  made  m 
the  insurance  at  her  expense.  The  rnnaindermen 
fontended  that  the  insurance  should  be  substantially 
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borno  by  the  ron  s  and  pro.its,  ,.„  th,.  .round  that 

out  ot  the  rents  and  profits. 

Evo,  J  said  that  ^ni/ej,  v.  Goultl  a,„l  /.',,/  v  Fn, 
went  to  shew  that  the  Court  would  not  hold  an  .Jjl 
to    or  trustee  hable  on  the  footing  of  wilful  ,lefault 

sured  bj  him,  and  he  could  not  in  the  face  of  tho.e 
"Uthonties  hold  that  insurance  against  fire  wa  an 
expense  necessary  to  be  incurred  by  trustees,  for, 
It  «..re  habihty  on  the  part  of  the  trustee  for  1  ,ss 
•  i  "  ^:\r«^''^  *<>  ■"™"'  would  seen,  to  follow  as 
an  mevi  ab  e  consequence.    After  referring  to  I.ewin 

section  18  of  the  Trustee  Act,   1893,  imposed  on  a 

ant  tor  life  a  statutory  liability  to  pav  the  ,.osts  of 

no  tiZr''-  J.'^^r''"-  — d  to  confer  powers 
not  to  impose  obhgations,  and  inasmuch  as  the  trus- 
tees were  not  unanimous  in  the  present  case  as  to  the 
exercise  0  the  powers  conferral  „n  them,  l"  vould 
answer  in  the  negative  the  question  ,iust  as  it  was  put 
"  ho  summons,  without  saying  anything  as  to 
whether  the  trustees  ought  to  insure  the  premises  at 

ought  to  be  maintained  by  the  tenant  for  life 

th.    A?K         t"'""  V"''  ''  "'"*''''  ^y  «  contributor  to 
the  Albany  Law  Journal,  who  says  that  insurance 

and  adds:  "Now  repairs  are  one  of  the  burdens  tha 
are  borne  by  the  life-tenant,  as  are  taxes  and  interes 
on  mortgages.  Matter  of  Allcrtson.  113  N.  Y.  527 
■Matter  of  Mason,  98  N.  Y.  57.    In  these  cases  sumJ 
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were  paid  annually  to  save  Irss  or  depreciation  of  tlie 
lapitnl,  and  it  is  in  this  catesory  that  insurance  finds 
its  logical  place.    It  it  be  objected  that  the  payment 
of  premiums  does  not  benefit  the  life-tenant,  I  answer 
'Neither  do   taxes  nor  mortgage  interest.'     Yet  the 
courts  have  firmly  settled  the  obligation  of  the  life- 
tenant  to  pay  these  from  income.    In  fact,  as  was  woU 
«aid  in  a  recent  case,  a  testator's  main  idea  in  estab- 
lisliing  a  trnst  estate  is  that  the  capital  of  tlip  trust 
shall  be  ke))!  M.lact,  and  go  in  its  entirety  to  the  re- 
mainderman, leaving  repairs  and  expenses  of  admin 
istration  to  be  borne  by  the  lite-tenant.     On  principle 
tliereforo  it  seems  that  insurance  premiums  should  be 
paid  from  the  income  of  the  life-tonaut ;  and  this  prm- 
ciple  is,  it  ^■.ems  to  me,  decisively  settled  by  authority. 
In  Mailer  of  Albertsoii;  siipm.  the  testator  gave  Ins 
residuary  estate  to  trustees  to  pay  over  the  income  or 
profits  tiiereof  to  his  wife,  during  her  lite,  and  upon 
her  death  to  pav  over  tlie  capital  to  persons  specified. 
During  the  widow's  lifetime  the  trustees  paid  the  in- 
terest on  a  mortgage  on  the  farm,  and  the  insurance 
premiums,    and    tlii'   taxes   from    the    income  of    the 
estate.     The  Court  of  Appeals,  .Judge  Gray  writing 
the  opinion,  held  unanimously  tliat   sucli  payments 
were  projierlv  mad(.  f:im  income.     He  saM:     'The 
principle  has" been  firmlv  established  that  interest  on 
mortgages,  taxes,  repairs,  and  all  these  current  ex- 
penses which  are  fairly  incidental  to  the  maintenance 
of  the  realty  used  bv  a  life-tenant  are  payable  by  him, 
that  it  should  be  adhered  to  on  all  occasions  unless  in 
so  doing  we  violate  a  plain  direction  to  the  contrary. 
This  decision  was  referred  to  and  approved  of  in 
Woodward  v.  James,  115  N.  Y.  3-16,  where  the  rule 
was  reiterated."    Vol.  42,  p.  25. 

See  also  In  re  Redding  (1807),  1  Ch.  876,  where 
the  "income  derived"  from  an  estate  was  given  to  a 
Ufe-tenant  and  the  executors  paid  taxes  and  insuranci. 
on  the  propertv.  the  Cinirt  held  the  "income  derived 
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insurant,.  ),„,.,.  boo,;  Ii;  ,tb!;  1'Z  ^f''"'  "f  Hf- 
6«r«t-r  V.  Moore,  24  II  Ph  «i-  *''"  ''fn«fieiarie.s. 
have  lund.,  i„  hand,  or  can  nr;  '.''"'  ""'^  'f  «hev 
262.  ''*•■'  «'«'».  -'8  Boav.  603,  ]26  R  R 

-b^ef?::"  irSf^r*  P^P-^'r  «"<'  r..c,.ivinJ 
effoct«  the  ri..k.\':r™''-  «-Pa".v  -tl,  who,„ 'i',; 
rebates  to  bis  „„„  „,,.  „  '  ,1,    '"  ""."■■oprial,.  ,|,,se 
he  estate  is  n„t  cbar/oi  wffb ^  ,    '  r"'''*''"*^'"*''  "'"• 
'ad  to  pay  if  ,|,e  rebates  h'd '"fl"^'"'  "  '^■"■''l  l,ave 

Corpomion  (1908),  15  o^  R   nl '       "''■'"  ^''■"•^•"' 

must  be  bon,o  I,,  ino   L'^'^p  -/r'  '  ""■  "'■-""""•^ 
S'h;  unless  the  n.-nn,..       •  ^"''''"•/     18.')7).  i  ,.1, 

f'e  oi;  beneti;iarS;:,7™'"f  ve  ""''  '""^P- 

-f-t  -  e  fur„i^„;e",;,7  ;'f  '"-f  ■'"^'  ''"•^  "" 
not  insure  .He  furniture  anTVl  T  '*•  ^^  ^^''^  d"--" 
»«<■'■  .-.joy  it;  but  I  tbhl'L':  "'"•"*•  «"e  ean  no 
rustee,  ought  to  insure  it  a  tb„  '  "'  '™<^"*'-«  "nd 
'enebt  of  the  estate;  that  s  b?''"""-^^'  '""'  ^^^  the 
holongs,  subjeet  to  the  tenanev  flT  "'^'  ^"""t""' 
Per  North,  J.,  y„  ,,  */«"  0809^1  fSi' '"  "'"  "-^'"t"-" 
toes,  during  t^.  ;*^:,^™t„  V»08),_ ,  Oh.  SS-Ztrus- 


mnnsion  hous, 
'"'■'■,  and  i)aid  tl. 


and  oertiin  settt 


'-tona?it, 


'  lireniium.' 


led  el 


insured  tlic 


iiatl,.|s  and  fu,,, 
out  ot  the  ineonip.    Th 
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honse  -nd  clmttcls  were  destroyed  by  Hr.-  and  the 
trustoea  recovered  £7,000  or  the  house  policy  and 
l\  244  on  the  chattel  propert.-.  The  Bhres  Prevention 
\ct  1774  provides  that  insurance  companies  may, 
upon  the  request  of  any  person  interested  in  any  buiM- 
ing  burnt  down,  expend  the  insurance  luoney  in  re- 
building. Swinfcn  Edy,  J.,  held  that  ""der  this  Act 
ll^  romainderman  was  entitled  to  ha-e  the  £7,0«)  ex- 
,  ended  in  rebuilding:  but,  because  the  Ac^  did  not 
!,M^j  to  in^orance  on  chattels,  the  life-tenant  vis 
entitled  to  the  £1,244. 

The  learned  author  of  MacgiUivray  on  Insurance 
Law,  commenting  on  this  decision,  says:  This  cas^ 
however,  may  require  to  be  reconsidered,  for  it  cer- 
IZyt  somewhat  startling  to  find  that  the  powe 
.riven  to  trustees  to  insure  .,nt  of  income  is  a  power 
;i..i=h  can  only  be  exercised  for  the  benefit  o  t  le  tei.^ 
ant  for  life  and  which  cannot  be  exercised  for  the 
benefit  of  the  estate  except  incidentally  by  reason  of 
the  remainderman's  statutory  rights  under  14  Geo. 
3,  c.  78." 


IIDI'SKP 


ini-n  H.\|.K.\ 


CHAPTER  XVI 
HousEaou)  Expenses. 

discharging  m.  servants  In  k.m"  t^'j'i^hmom  and 

Master  of  the  Eo,i;  iXn!"  ""'  "''''"''"^  by  tho 
arge  estate  and  had  tw^t'  onr'"  »'«/^^'«tor  /eft  . 
hold  ..stablishment  warc"n«°"ed  T™."'''  ^^'  '""-- 
an  expense  of  402  pounds  ""r«d  '"'''.  T"'''  «"'' 
said:  "With  reference  to  the  h  ^','" ''"'">  Bonnlly 
very  triflinj,  niattp,.  ,,„,,/.,     housekeeping  it  is  a 

I  think  it  i^  to  be  'nZl  ^'^CrT'""  H' ''""'  "^'^'^ 
I'at  .some  little  time  must  be  nlL  h"^  ""  l'"'-^""" 
looK  about  them  and  to  nL!-J^  f*^  *"  executors  to 
-n  executor  is  n„t  he  Z^  ""Z^*  '^  '"  ^e  done. 
;estato,  is  dead,  t^'diseharge^ri"  ,,«  ''^"^^  """  '- 
"'ff  them  a  month's  wagot  Im  **''""»'«-  l>y  giv 

son.e  reasonable  time  for  ti'ia  ,„  '  ""'■'"  '"'  """"'ed 
;i"estion  reallv  is,  wheth' rj  ■■"""■■  ""''  "«=  «nlv 
tl,em  t|„.r,,  fo,-  ,„,  „  ,„  ,'  *  ^"^  "e'-essary  ,o  keep 
and  probably  in  th  co, I'  7""^-  '"^"'■«  'hat  time 
weeks,  he  would  hat .  k,"ow„' .  '''  '"'■*'"«'"  "'  «'re': 
required,  and  the^r  board  V'T.  """■■■ '^''"■'""'' ^ere 
^ame,  though  theri^'mT^h'hr"'  k"^^  "<"•■"  ""' 
Pense  of  hous,.keepin<.  for  Tho  t  r"'    '^''«  ex- 

•^•derable  amount,  a  id  it    ,m  h      "'™*'''*  ""'^  "  «'"- 
"■ally  required,  ho  mr„,  f  , '     ^\^.  T''""^'  ^"'■'^  ""t 

«-eje  n^*  re„uiredn  "on  giv  n™.l    "■'""■"•'''  '^"'^  "'''o 

and  ha-  a  thus  savoH  tJ,  *"       '  ""'"'  "  month's  waires 

the  event   he  wS  sum'  "J^'T  "'  ""^'^  board.''!  1 

,^In  this  eonnecti:nTn7av\''e"::"'  *"."  ''^'"="'°-- 

"•■-0fanIanort:'nTother1rds^';;-„ttt 


i  m 


w 
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w\fp  micht  to  be  .■ndowid;  then  the  woman  may  abide 

iime  her  dower  shall  be  a»Mgned.'      1  er„,e.  de  U,  Le,,. 
Sec  also  see.  2  of  the  Bower  Act. 

li\,  a  right  to  rcidc  in  the  dwellmg  house  cmi- 
curXwitl  the  heir  a.d  to  receive  h^re^^^^^^^^^^^^ 

ShXr^et'Zt  cnf:^.'ro;::!::sV;ny  portion  of 
?he  pr'emUes  beyond  the  dwelling  house     Callaffhan  v. 

""•K'i^T  Tf  Magna  Charta  (1215),  is  a.  follows: 
..A  wTdow  after  the  death  of  her  husband  shall 
s^aiJhtwTv,  and  without  difficulty,  have  her  marr.age 
S  and  her  inheritance  which  belonged  o  her  and 
which  she  and  her  husband  held  on  the  .lay  ot  the 
death  of  that  husband.  And  she  may  remain  in  h 
house  o  her  husband  after  his  .leatl,  for  '-t-V  da>s, 
wUhin  which  her  dowry  shall  be  pa,d  over  to  he,. 

Although  the  Great  Charter  contained  few  abs..- 
„,;^"'::f;r*ovisions,  but  recapitulate,!  t,,e  m„s  ,m- 
nortant  rights  that  had  been  en.irved-by  Kng  s,.  liee 
men!  the  writer  has  not  been  abl,.  to  fin,l  earher  trace 
of  the  right  of  quarantine. 

Quarantine  is  not  merely  a  personal  >'«''t;^  J^; 
.idow  is  entitled  to  have  -J  .-asonabl     and  p^opn^ 
ntteudance   and  companionship.      But   if   tlie  wiaow 
Iry  within  the  forty  days  she  loses  her  quarantine^ 
L»"   vK„o^.  3  0.  B.  453.    But  she  cannot  assign  her 
ri^       aC  „,:  v.  Norton,  94  Ala.  481  ■,  and  her  pnvi- 
■ge  dies  with  her.    Ctancy  v.  Stephe„s.9-2  Ala.  5 
''on   the   administration   of   an   «f  t«   "'''  -"^"  , 
chimed  to  be  relieved  from  accounting  tor  ceitam 
Stie     of  wheat,  potatoes    pork,  «PPle%P-^^l' 
preserves  and  firewood-  all  of  the  va  -   f  ^^l-«,,, 
wed  bv  her  for  her  maintenance  on  ''"^  f'^™  °'  '"' 
:Xtor  dnring  the  forty  days,  and  ■*  -^ '"•>'[^^^''  ^ 
not  chargeable  therewith.    R,-  Bcm.ett,  11  C.  U  i-  <>^- 


""(•SKMIH.I)   KXl'K.VKKB. 

Where  a  farm  was  devised 


lei 


and  .U  the  time  of  th^.  "te^'Mor'^' ^Z,"'^""  ^°'  "'"• 
fc-rain  was  sown  in  the  «.,„„]  ";f'f'  f  Tf'^^  "^ 
»-i'In;r  and  noi     ,„  ..IZ.  f  """*'■  "  ''««  '"-'d  that  the 

tlie  deciKiona   rolnt:,.     t         •"•">  i   runnai  Expenses 

»..'«-ing  are  ™::f  ■;:;,:;  ""■  -'''"'--  '"'■""-*.•„,. 
->M)«:i:.:„:;!it:;;;';^:'';;'j"-7-<"r,,,..,ands 

I'as  power  to  comp^m  ,  J  '2''"  '•"""■^•■""•'"■'■ 
under  section  52  of  the  T"!  T.  'z,"  ''""''  *'"'" 
(1«W),  7  0.  I.    R    H8  ^^  '^"*-     ■««  'l/<^/«<.vrr 

•  l«n]'^rS'thr;ido'  "'?'^  r;"^-  '"  """  "--  -d 
Wee,..  V.  ^rooAs  IS  4  '   9fi   '^  "f  P"*"'"  thereof. 
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C'llAI'TKK  XVll. 

'roMBSTONK. 

•Tpoii  till'  Ki'iiiTuI  (|U<'sti(in  wlii'tluT  an  I'XccMitor 

|,ni<uriii)i  a  grnv.'st r  slab  I"  H"'  iiiciii(>iy  of  In- 

IcKtatc.r,  «uitalilc  t()  liis  dcicini'  and  ..'.-tjiti'.  <'an  cluir«c 
the  sum,.  aKninat  lii»  estate,  I  .1..  not  think  then'  I'aii 
Ik.  much  ihiiibt.  The  chaws  attending  a  luncral  are 
nll.iwcd  to  an  cxccnt.)!-  (exi^cpt  as  n«aiiist  cieditois 
even  when'  the  ex|)enscs  an.  considerabh',  provnle'l 
thev  arc  suitable  to  the  degree  and  .'state  of  tlie 
ileeease.l,  and  tliev  are  allowed,  not  as  lieniff  neces 
sary,  but  beeau>e  tb.'v  arc  so  suitable.  They  are  sanc- 
tioned as  customarv  nmrlis  ol'  respect,  as  proper  to  b,' 
alloued.  because  tliey  are  so;  and  it  docs  api>ear  to  uie 
that  the  principle  upon  whicli  such  expenses  are  al- 
lowed applies  with  still  more  force  and  with  ..ctlcr 
reason  to  an  expense  incurred,  ''  not  innnodcrnte,  l.ir 
a  pia-nianent  memorial  of  the  ueceased.  Not  only  is 
it  usual  and  c.msidere,!  a  proper  mark  of  resiieet,  and 
its  omission  in  some  degree  a  rc)iroach  to  survivors. 

but  it  is  useful  as  marking  the  pln< f  burial  rnd  as 

furnishing  evidence  of  pedigree.  But  it  it  lie  proper 
and  usual,  that  I  conceive  is  sufficient  to  authenzc  an 
exccnfor  in  incurring  tlie  expense,  and  therefore  m 
being  allowed  for  it  out  of  the  estate,  in  Rog<'r  s 
Kcclesiastieal  l,aw.  citing  :i  lust.  Wl,  it  is  said  •con- 
cerning the  building  or  erection  of  tombs,  s.'pulchres 
or  monuments  for  the  deceased  in  churcli,  chancel, 
eomnion  chapel,  or  chnroliyard,  it  is  lawful,  for  it  is  the 
last  act  of  charity  that  can  be  done  for  the  deceased; 
and  in  'Jiid  Comyn's  Digest,  under  the  head  'tomli. 
monunu'iit,  etc,,'  it  is  said,  'So  an  heir  or  executor  may 
erect  or  set  up  a  tombstone  or  other  monument  in  a 
convenient  place  within  the  church  or  churchyard,  for 
the  hon-.ur  of  his  anc<'stor  there  buried:'"  Per 
Spragne,  C,  Menzir.^  v.  Ridley,  -  t-r-  '<**■ 


TOMBgTONK. 


16.1 


-one.    No  or«ditor,  int"  v«,„     s  "k'*'  '"''  "  f"^"" 
«;y  mark  "fre-peclnTn     „!::";""",?•  ""  "  -"""'■"- 

•T  -tones  ov.T  tl,e  .-rav.s  ,  f  h?:   ."      "''"  '"■"  """'^'^ 
'">  limit  as  to  the  eC  s   of    ,  T''  '''"'"'•  «•"!' 

*200,000,  and  tho  IxTcutrJ  "'•     "«  '''<^'  worth 

;;'e.le.'<.„„.d'Mhreo"^v";tor7""  ^  ™™""'"  "f 
tl;«t  of  the  testator  a,  d  bui  t ,  '"  ^"'""^  P'"'"  «^ 

"f  the  whole  four  at  a  co  t        wZ^w'.ii'  "''""•' 

for':^bi;;et:'::^'i;;''^"-^'-'n>.c.),*57o 

™"atera,heir/.:rnpt:::r-::«Ono,,n..,, 

"ot  to  he  a„!.tV?aSXte'r'  '''"''  ^^  '-'" 
rfentarth,';!^:/:;;;^;;— "*  ""V"-  ""«-"»  inei. 
*2,5()(),  was  held  to  be      r,  u    "'"  "**'"*'■  «'"«  "nly 

75  N.  Y.  App.  Di^  339;"78T  Y^t-  ^a^"^''  "^  ^"""^' 

I'ot  exceeding  ,*2,3()     ','""'«*"  ""J  lii«  wife,  at  a  cost 

ferred  legacies  there  wa  1  deii"'™'  "^  ™^''''"'  P^"" 
amount  required  to  Iv  *  ,^"''-='^"''>'  of  $500  in  the 
Court  su^-«;.4ed  .hat  t^"  .*^''"'"'"'  '"K""'"*'-     The 

diseretio!;^,  to  th      o     .ffTh       ''-^  ^''""''^  "'""''  "'->■ 
cost  of  the  n,onum..:.t.  and  exp,.„d 


|,i,  KXEII'TOIW'  AlCOfNM. 

upon  it  no  „u,r..  than  f  V"Mm?^  r"o  W  n"  m 
cuDiNtancos."    He  Lambertus  (1014),  6  O.  W  N.  300- 
In  3/<.".^'  of  Mount,  i  Redf.  9.  the  amount  of  the 
eBtato  w,«  *!):!8  nml  a  ohar,o  of  $78  for  «  Krave«  o«o 
wa»  cut  down  to  $:.0.    In  MatUr  of  Mori,,,,,  8!t  Hun 
lu    t  was  h..l.l  that  *1,4n0  for  a  monumont  was  to,, 
~n.-    for   an    o.tato    of    $35,400      In  M«lfrr   nf 
hZT"-'  N  Y.  8.  1079,  the  Court  held  that  an  estate 
of  M!  000  justified  an  expenditure  of  $400  for  a  monu- 
mem      h    0.rcns  v.  liloo,ner,  14  Hun  'JOd.  the  Cour 
rsidered  an  expenditure  of  $f.()0  f"  "  "'--■j;™' 
fcxtravasant,  tlie  estate  not  exceedini?  $8,(X)0     In  l,ui 
«7»  V  Noble.  3  Kedf.  69,  the  personal  estate  heing  less 
than  $2,000.  an  allowance  of  $700  was  refused  and  re- 

"'"lM",S-«ave  certain  he.,ues,s,  and  directed  his 
executor  "out  of  the  balance  of  my  money  .  .  that 
said  balance  shall  be  used  to  defray  fnneral  expens  s 
ar.a  the  erection  of  a  monument  over  my  grau  .  l  M< 
Court  held  that  this  di.i  n,.t  require  that  all  the  balance 
ren.aininK  after  payment  of  f'.neral  expenses  be  used 
h  ect.i,'K  «  monument,  but  that  only  «"  much  th..reo 
,.,  might  be  reasonable,  havmg  .n  ^.e,.  ""^  '  "'^Vc 
station  in  life  and  the  amcunt  ot  his  estate.  /«  re 
Younq's  Estate,  157  N.  Y.  S.  494.  ,    .  .  , 

In  Evans  v.  Briokman.  12  Ilnn  425.  the  testator 
,0ft  his  entire  estate  to  his  executors  for  1- f™«^» 
,.xpenses  and  the  erection  of  a  monumen  .  Tl.e  estate 
amounted  to  $1,200,  and  the  Court  held  that  it  wa8  the 
■rntion  of  tn;  deceased  to  d-'ote  an  amoun  wh  d 
was  reasonable  in  view  of  Ids  position  in  lite  and  the 
Extent  of  his  property,  and  affirmed  the  dec'.e  fix  ng 
the  sum  of  $150  as  the  limit  to  be  expended  for  th, 

'""  %Te  will  the  executor  was  directed  to  erect  cer- 
tain  fomtetones  over  the  graves  of  the  deceased  am 
certain  members  of  his  family.  He  also  made  seve  a 
beqne"ts  of  specific  legacies.  To  have  earned  out  he 
di?e  t  „  1  0..  to  the  tombstones  would  have  exhausted 


T0J.B.TONE.  ,„ 

I.  .''    *■    "UKIIWdU,    71     Til     ■iSfi.    ,  , 

.^  J.KI.   .iJ] ,   t>,V,-CH„  V.   .)/„/,/„„„,   ,3!,  Jf„,^ 

"f  a'siirancn  Th      '  Zr."''"  "'"''  '^^"«  ^'^''^'"^ 

funeral  ..xpenses  of  »  -  '"-""•'  '°  ^  '"•'<'  f'"- 

'owe.  .„e  eS*':,  :s„Yb  -"  .^pt/'if '..f;;'- »', 

•xponses.     On  npp™l,  Rowlatt    T  Tv  '""""^ 

tiM!  object  of  this  stntMt»  2.  .  '  ^'"'  ""''  '""^  at 
to  s,.,Mir„  l„  ;„  «"'"te,  whiel,  was  to  enable  people 
10  S(<  lire  b>  msuranee  monev  wlierewitb  t,.  f„iri  .  ! 
's  really  a  senthnental  obligat7orT  tl  i,  I  If  1^ 
ment  onght  to  be  eonst™,^!  „  tt  ''.  ""^  '""'"=*- 

eral  expensJhlh J      '"""'■'  7"'  "  ""■'  "^  ♦'"=  f""- 
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r  iK."  .•  i  m  ,„  ..viow  tl..  tlna-mK  In  tl.i.  «««■  ui-"..     < 
■  .    K  «.  d  I  think  in  every  oa»«  .h«  l"»"'«f  J"'  "•'."'X 

r .  1  Itha   453  16  iK  n..t  t....  u.u.l.  t..  -pvnd  on 

r?r:;;:''X"erornoti-i.;n.M.;--^^^^ 

„":.r:..  ..ann.,.'..e  r.eov..,„d  »"' -  »  ';"  ^It 
funeral  e,p.m...H.    Mom-y  npent  in  ^^'M     K  «  '-"^  .7, 
„liv..  U  n„  part  of  tl.|.  exi«-n»««  "t  '""  ,"\,^"°-, 

(iiii7),2  K.  ».  p.  aor). 

mat  apart  from  statutory  prov,».onH,  •>""  '"«;™  * 

HH  0  1  U  T  eirsec.  14,  the"  'owner-  of  a  ceme- 
ery  may  reeeWe  such  a  heque.f  and,  by  .«b-..«.  4 
uersonal  repraaentatives  or  tru.tec8  "»»>■  P^^. ''™; 
Moneys  in  their  hands  which  th.y  are  directed  to  ap- 
p  ™  o'r  or  toward  the  purposes  menhoned  n.  the  s  c- 
tiirn  i«    'preeerving  and  maintaining    .    .        in  per 
^ui  y  'any  particufar  lot  or  encloaure  in  .u.h  com.. 
,.„  •    This  ia  implemented  by  sub-sec.  0.     inii»  leg 
a't'ive^rncUo'iB  given  to  this  Particular    o™  0^ 
r,.„(i,nl  tnist    The  executors  may  pay  over  the  *jW 
;  T,     'il™cr;'    -e    the  person  owning,  controlling 
.Iw  a  cemetery  and  should  make  an  agree 
linKnT  (TtC)  as  contemplated  by  the  sta- 


tUti'."    Hi   ,/.,;,,,  (HUH),   |,i  o 
62. 


W.  N.  ■WI.-|;4J 


H.   I 


to 

.  li. 


In  rt.t.«»,„  (1!II0),  1  ().  w.  N.  ,;:;,  |,,i„„„   ., 

«....ms  t„  h„v..  l,n|,|  „,„t  ,.  ,iir,.,.,i„„  , ,  „„i,,„  „    , 

"xp-n.l  a  .„„,  ",„  ,,r,>vi.l..  f„r  th„  ,.«r,M.t„nl  ,■,.,■.  nf 

'Z  rT",'     T.  '"ni;'  '"'"■■'  '■'•'""  ""■  provisions  „f 
t...  I  oinot-ry  .VH.     Tl„.  ju-Ik,,,..,,,  i.  ,„„  ,„|„rr...l  ,„  i„ 

"^  '"":.:     ''"'■  V"""  ,"'"■'"""  '''"•!■"'""«  Oruv... 


"lono!.,  (Jravr.-yiiid..  niiil  (Ji„v..  Siil)ii.ct«  ' 
.lomiinl,  100. 


"'■I'  I'li  C.  ].. 
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CHAPTEK  XVTII. 

REHAIBa    AND    ImPHOVEMESTS. 

It  is  difficult  to  say  just  how  far  an  cxo.utov  m- 
administrator    is    justiHed    in    expcndms    rao„..y    " 
op^    to  tl,e  cru.t  proporty.    Unl.ss  tl'ero  -  oxpr.^ 
provision  in  the  will  it  is  el..ar  he  .s  not  .lu^t.l  od  m 
nakins  .-xtonsive  repairs  without  the  d..roet,on  ol  tl 
c"u        He  is  bound  to  see  that  trust  prennses  do  not 
fall  into  deeay  for  want  of  repair.    But  when  the  pro^ 
pertv  has  fallen  into  bad  repair   the  ^^f ""  '  T^'"  i*^; 
•oui-se    arise    whether   it    is    worth   while   to   do    the 
repa    s.    Where  it  is  a  question  between  a  tenant  for 
lilV  and  ren.aimknnan,  the  latter  is  not  entitled  to 
throw  the  burthen  of  the  repairs  on  the  '"'«"*  for  ';'■ 
by  paying  for  them  out  of  the  rents,    h,  re  IlotcUys, 

■''  Wh°e  trustees  were  authorized  to  make  repairs  to 
the  dwelling  house  it  was  held  they  were  t"  keeP  "  m 
babitable  state,  but  not  to  make  ornamenta  repa  s. 
M,iclare>,  v.  Stmnio,,,  cited  I.ewin  on  Trusts  8th  e.., 
;  7"  .Xnd  a  power  to  repair  ,h.es  no.  give  autln,r.ty  to 
,eb,,il,l.    7«™2ard  V.  Tr).««c?/,  2  Eq.  Eep.  1093. 

Where   the  mansion-house  burned  down  and  the 
tru^teeappliod  a  large  sum,  in  "Edition  to  tUe  ms°r- 
"nce  monies,  in  restoring  it,  the  Court  held  it  had  no 
rwer   to  o^der  a  sale   or   mortgage  to   recoup     be 
r  rs  ee    but  it  appearing  that  the  estate  had  benehte, 
,^    t;il  amount  of  certain  funds  in  Court  which  had 
i 'en  from  a  sale  of  a  part  of  the  settled  estates. 
Ka     J    sanctioned  the  appUeation  of  those  funds  to- 
wads  recouping  the  trustee,  on  the  ground  tha    the 
r,ustee  having  6o««  fide  expended  money  for  bmldmg 
on  the  e  ta  e.  under  a  reasonable  expectation  that  the 
Court  would   sanction   the  expenditure    and  having 
Tmp    ved  the  estate  to  the  full  amount  of  the  funds  in 
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Court,  m-<rht  be  recouped  the  amount  so  .■xricnded 
Jessf  ■ .  /.•  ,.ia,  W  L.  T.  N.  S.  656.   • 

I?  tiie  trust  be  i ..  nake  repairs  out  of  rfiits,  and  tlie 
trust  '"H  ..orroff  m  iiey  to  make  the  repairs,  and  tlien 
repay  ilicniselves  jut  of  the  rents,  they  will  not  be 
nllowea  tne  int.T.  st  on  the  money  borrowed,  for  tlie 
trust  was  to  apply  the  rents  after  thev  had  acenied. 
Fazakerlci/  v.  Cnlxhmv,  1!)  W.  R.  7|i:j. 

That  it  is  not  always  safe  to  anticipate  the  protce- 
tion  of  the  Court  in  makin<;  expenditures  is  shewn  bv 
r»/.«c  V.  Foster,  L.  R.  8  Cli.  .\i)p, ;!()').  Tliere  the  testa- 
tor devised  his  estate  upon  trust  for  sab'.  His  exeeu- 
tors  were  advised  that  a  few  acres  miwht  be  sold  nioiv 
advantageously  if  their  value  was  developed  bv  liuibl- 
ing  a  villa  thereon.  Tliey  accordingly  built  one  at  a 
cost  of  £l,fino.  On  passiuR  the  accounts.  Bacon.  \'.(;, 
disallowed  the  expenditure,  bat  on  appeal  it  was  held 
that,  as  the  executors  bad,  in  the  bom  fide,  exercise  of 
their  .iudjimient,  expended  this  sum  in  improvin^'  (he 
estate,  tliey  could,  at  most,  only  be  disalloweti  tlie 
amount  of  loss  (if  any)  occasioned  to  the  estate  bv  the 
exjienditure. 

In  an  earlier  case  a  trustee  was  alloweil  for  sub- 
s'.antial  improvements  if  (be  j.ropi.rtv  sold  for  the 
original  price,  plus  the  costs  of  imprnvements  In  Ex 
p.  Iliighes,  6  Ves.  617;  (i  R.  R.  ]. 

Tn  lievLi  V.  Boulto,,,  7  Or.  39,  it  was  held  that  where 
a  trustee  expends  his  money,  and  tln'rebv  increa.'?es 
the  value  of  the  estate,  it  would  be  incc|uitaiile  to  wrest 
it  from  him  without  re-paying  the  exriendituie  by 
which  (he  estate  has  lieen  substantially  improved. 

The  widow  of  an  intestate  obtained  letters  of  ad- 
ministration and  remained  in  jiossession  of  Ibi.  farm 
From  the  rents  and  prolits  she  spent  a  considerable 
sum  111  nnprovements  on  the  farm.  Spragge,  V'.C  • 
';The  only  point  debated  at  the  hearing  was  the'  plain- 
tiff's claim  for  improvements.  K„r  the  claim  Hcui.-:  v 
Hvultoii  was  cited:  but  that  case,  and  the  enses  upon 
the  authority  of  wliieh  it  was  decidetl,  were  cases  in 
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whifl,  the  .|iu*lion  was.  u,,.>u  wimt  tcrniK  tl.^  Court 
wm.ld  d.piiv.'  parties  defendants  of  the  land  upon 
whioli  thev  bad  made  inipr..ven.entB,  in  lavo,,r  of  an 
...luity  establish.Ml  bv  tl^^  plaintiff,  and  are  no  author- 
it  es  for  a  direct  claim  for  iniprnvenients  m  the  shape 
i„  whiel.  it  is  nmde  by  the  bill."  And  the  widow  was 
not  allowed  for  the  imiiroven.ents.     Hun),  v,  hraiiU. 

11  (Jr  '^^^ 

\n  exe'eufri.v  who  bad  an  annuity  charged  on  the 
ineome  of  the  testator's  real  and  personal  estate,  ex- 
pended money  in  good  faith  in  improving  the  real 
e-tate,  and  in  other  unauthorized  ways,  and  was  in 
..ouBequenee  found  indebted  to  tlio  estate.  It  was  held 
ihnt  the  expenditure  in  improvements  should  be 
allowed  in  reduction  of  her  indebtedness,  so  far  as  the 
,.x»enditure  had  enhanced  the  value  of  the  estate  and 
benelit.>vl  those  interested  in  it.  Morlci)  <,  MaMews, 
14  Gr  551.  See  also  Smith  v.  Bo»mstee.l,  1,1  Gr.  at  p. 
:i.-,,  where  the  ^..rne  limited  relief  was  given. 

\  testator  gave  to  his  widow  "th.>  Imlanee  of  the 
rents  arising  from  inv  homestead  farm."  l.atehford, 
T  said-  "The  repairs  neeessarv  to  keei>  the  buildings 
and  fences  on  the  homestead  farm  in  the  state  in  which 
thev  were  at  the  death  of  the  testator  should  be  paid 
by  the  executor  out  of  the  rent  and  cbarged  against 
tb<.  widow."  The  executor  was  obliged  to  borrow 
$250,  by  wav  of  mortgage  on  the  farm,  to  pay  the 
debts  of  the  testator.  As  to  this  the  Julge  said:  The 
personalty  being  exhausted,  the  debt  of  $250  is  a 
l.barge  upon  the  realty  in  the  pr<,portions  m  which 
,1k.  widow  and  the  devisees  in  remainder  benefit  undei 
the  will  It  the  parties  cannot  agree,  tli.'ie  will  be  a 
,,.fereiice  to  an  official  referee  to  determine  the  amount 
to  be  contrilnite^l  by  each."    Be  Uroii',  h.-^l'ile  (liW.t), 

13  0.  W.  B.  597.  ,    .,       , 

\  tenant  for  life  is  not  liable  to  repair,  whether  be 
be  without  impeachment  of  waste,  or  impeachable  for 
waste.  Lansdoume  v.  /,»«.vrf„»»c.  1  .1.  &  «■"--;«;; 
Carturight,  41  Ch.  D.  5.32.     On  the  other  hand,  the 
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hfe-tenaiit  is  m,t  entitled  to  Imvc  repairs  done  nt  tlio 
expenseof  the  estate.  Bnw^m  v.  Cai.d  L  R  Ki  K,, 
493;  nor  is  la.  entitled  U,  a  charRe  on  the  estate  lor 
repairs  done  by  himself.  Hnmer  v.  TUsey,  Joli  486 
And  it  makes  no  difference  from  wlmt  cause  the  re- 
pairs are  made  nw^essary,  or  whether  thev  are  ren- 
dered necessary  during  the  life  tenancy  ,>.-bv  dilapi- 
dations existing  at  the  time  the  life-tenant  comes  to 
his  estate.  Hihbert  v.  Cnoke,  1  Sim.  &  St  S;.-'-  B<-  Be 
J'fis.siVr  (189;!),  1  Ch.  153.  '      " 

Wlien  the  estate  is  managed  hv  trustees,  ordinary 
current  rei.airs  are  paid  out  oi  income;  but  if  substan- 
tial repairs  are  necessary  for  the  pre.scrvati,)ii  „f  Ihe 
projierty,  the  Court  will,  on  the  applicjition  of  the 
trustees,  allow  the  cost  to  be  raii:.cd  out  of  capital.  Re 
HotchUys,  32  Ch.  D.  408,  415. 

In  In  re  Pre„„„i  (1898),  1  (,'h.  28.  (rustees  applied 
to  the  Court  to  determine  how  the  costs  of  reiiairs 
ought  to  be  b.,rne,  tlie  iiropertx-  being  an  estate  occu- 
pied by  a  life  tenant.    Xorlh,  .]..  said.  "Then  there  is 
the  question.  wh-,|  i»  to  be  done  about  the  r,.pairst 
What  was  pointed  out  in  /«  re  H„lchh,s  as  the  ri<'lit 
thing  to  be  done  is  the  right  thing  to  be  done  l,e"re 
Ihe  property  ought  to  be  kept  in  repair        As  was 
pointed  out  there,   it  mnst   be  done  by  an  e(,iiitahle 
arrangement  between  the  tenant  for  life  and  remain- 
derman     I  think  the  right  thing  t,.  do  in  Ibis  ease  is 
this:    Ihat  the  mcmey  recpiired  for  llie  rei.airs  sh,  uld 
be  borne  by  eaj.ital;  but  of  course  the  tenant  for  life 
will  haye  to  keep  down  the  interest  upmi  thai  capital. 
It  the  money  is  taken  out  of  other  personal  estate,  the 
tenant  for  life  will  get  so  much  less  income,  because 
this  investment  will  not  prchluee  income.     If,  on  the 
other  hand,  the  money  is  borrowed  on  mortgage  for 
the  purpose  from  some  outside  lemler,  tlie  interest  on 
the  niortgage  will  have  to  be  kept  down  bv  the  income 
and  the  tenant  for  life  will  have  his  or  jier  income 
reduced  by  the  provision  which  will  have  to  be  made 
to  keep  down  the  interest  on  the  mortgage." 
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By  liis  will  the  testator  directed  tliai  tlie  income  of 
Ills  estate,  after  paying  all  expenses  for  npkeep,  taxes, 
repairs,  and  other  necessary  expenses,  he  ns.'d  and  ex- 
pended by  his  wife  in  niaintaininp:  a  home  for  herselt 
and  their  children  and  in  the  support,  maintenance 
and  educatior   of  the  children,  and  that,  when  the 
period  of  distrihntion  arrived,  the  corpus  of  the  estate 
shoiild  he  divided  hetween  the  wife  and  children  m 
certain  proportions.     The  estate  consisted  of  a  hotel 
property  which,  apparently,  was  rente-.t  to  a  tenant  at 
the  time  of  the  testator's  death.    There  was  an  append 
from  the  order  of  the  SurrORate  .ludpfe  as  to  expendi- 
tures mad<'  l)v  the  executors  for  repairs  and  permanent 
improvement's  and  in   the  luirchase  of  tradc-lixlures 
from  an  outfioing  tenant.    No  cpK'stion  was  raised  as 
to  the  propriety  of  makin.s,'  these  expondituies,  but  it 
was  contended  that  they  shcuild  he  charged  af.'aiiist  in- 
come, and  not.  as  the  .ludRe  decided,  against  capital. 
The  t'ourt  said:    "The  executors  were  not  .ius'.itied  in 
purchasing  the  trade-lixtures  or  mahing  the  permaTi- 
ent  impravements  without  ohtaining  the  sanction  of 
the  Court;  but.  if  they  had  applied  under  the  Settled 
Estates  Act    for  authority,   it  would  no  doubt  have 
been  given  on  proper  terms,  as  was  done  in  lit  re  Frc- 
man  (1898).  1  Ch.  28.  :!3.  and  Ii:  le  HolcUiis  (lS8(i). 
yi  Cli.  D.  408. 

"Part  of  the  repairs  were  rendered  necessary  by 
dilapidations  existing  at  the  time  of  the  death  of  tlie 
testator.  Inasmuch  as  by  the  will  of  the  testator  in 
the  case  at  bar,  reiiairs  were  to  be  made  out  of  in- 
come, anv  want  of  repair  arising  after  the  death  must 
he  made  good  out  of  income;  but  this  obligation  does 
not  extend  to  dilapidations  existing  at  the  time  of  his 
death:  Bre.reton  v.  Day  (189.5),  1  I.  B.  518;  In  re. 
Smith  (1901),  17  Times  L.  \l.  588,  84  L.  T.  R.  8:15." 

There  being  no  material  before  the  Court  to  en- 
able it  to  apportion,  the  burden  o?  tl'e  expenditures 
in  question   it   was   referred  hack  to   ttie  Surrogate 
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.Iiulso  to  he  (Iciilt  witli  in  iiorardnnc,.  with  tlie  rulo 
laid  down  in  In  re  Fremaii.  Re  Elliot  (1917),  U  0. 
W.  N.  266, 

In  McDonnell's  Estate,  9  Kulp.  (Pa.)  123,  it  w,is 
hi'ld  that  an  administrator  was  not  entitled  to  nnv 
(■redit  for  repairs  to  tlie  real  estate  made  after  the 
death  of  the  intestate;  but  the  judgment,  apiiarenllv 
.s  on  the  ground  that  the  letters  of  administration 
rfove  the  administrator  no  control  over  tne  roal  estnto. 
Ill  Ue  Bender,  8  P.  R.  399.  tile  Court  sanot^r.ned 
the  expenditure  of  a  considerable  sum  for  improve- 
ments in  the  sliape  of  an  addition  to  a  huikliiis. 

\Vliere  an  executor  or  administrator  reipiires  tlie 
direction  of  the  Court  on  this,  or  anv  other  matter 
connected  with  the  trust,  such  direction  mav  he  ob- 
tainevl  by  an  ()ri.«ii,alin^r  Noti.r  under  the  provisions 
ot  Consolidated  Rules  600  and  601.  The  practice  an.l 
procedure  is  fully  set  out  in  Ilolniested's  .ludicatur.. 
Act,  p.  1232  et  suh.  See  lie  Hcwurd's  Eshitr  (1907). 
10  O.^  \V.  R.  9(;i,  wliere  an  application  was  m.nde  to 
the  Court  and  an  order  made  allcmini.'  ^3.000  to  be 
expended  in  makiiijj  repairs. 

No  remedy  exists  for  the  recovery  of  moih.y  ex- 
Jiended  m  repairs  or  improvements  bv  one  tenant  in 
common,  so  Ions  as  the  propertv  is  enjoved  in  com- 
mon; but  in  a  suit  .'■or  partition  it  .is  ,;snai  to  have  an 
inquiry  as  to  tlio.se  expenses  of  which  nothin«  could 
be  recovered  so  Ion-  as  the  parties  enjoved  their  pro- 
perty in  common,  so  as  to  make  an  equitable  distri- 
bution: Ui(ih  v.  Diclinson,  15  (J.  B  1)  ilfi-  Jli,,,  y 
Geor,„e,  20  Gr.  p.  226.  But  the  right  of  a  t'enant  in 
commor>,  m  partition  proceedings,  to  be  paid  for  ini- 
pro^•ements  is  restricted  to  such  as  are  made  hv  him 
after  his  tenancy  in  common  hjs  commenced  in"  fact 
A  widow  -as  life-tenant  of  a  farm  and  the  cbildren 
■■•■    -ndermen.     During  the  life  of  the  widow  one  of 


her  .sons,  under 


an  agreement  with  her.  worked  tin 


r  ,      .  ^        '.Ill     11.   I  .     niiiiscu     (lie 

tarm.  supplying  her  and  her  unmarrict  daughter  with 
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m 


BXRIUTOIW'  Atl'OrSTH. 


„  „.„„.,  H.  built  a  „.w  ''0"- -  ";;f:;':;r^:"Jiv:;. 

it  himself,  with  the  exception  of  a  i-mall  »""'"'.. 
;ll  his  .other.  ,0n  ,^-^-t':^^^^^^^^^^^^ 
,i„n  prooeedmgs.  '"'^  f «  '"^^/f  Ja  that  a,  the  im- 
tcnant-in-eommon,  but  it  '^''"  ""'"    .      ,^    character 
provements  were  not  mado  by  the  son  in  the  .^  ^^^^^^^^ 
.it  a  tenant-in-common,  but  as  ine  ub>j"»  ,...„„,,,„,, 

lie  eouU  not  be  allowed  for  them.    Lasby  v.  (. ,  en  .on, 
•Jl  O.  B.  255. 
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CHAPTER  XIX. 

Miscellaneous  Allowances. 

No  rulp  can  be  laid  down  which  will  cntaloK,,,.  „i 
dassify  the  various  kinds  of  pxpendituros  which  will 
De  allowed  an  executor  or  administrator.  Much  will 
depend  upon  the  nature  of  the  estate  and  upon  the 
character  of  th<,  services  for  which  the  char«e  i^ 
made.  Re  Willard.  T;!9  Cal.  501.  Those  actual  and 
ureessary  expenses  for  which  an  executor  must  l„. 

reimbursed  are  those  which  are  eontracte,!  in  «, 

faith  and  with  reasonable  .iudRment.  whetl,,.,'  with  or 
rwv'i  «"'  "    "■"  "''  ''""•'■'''''•    ««  St<mtim.  41  Misr. 

^H>  JL  t)    £((3, 

Credit  will  be  alh.wed  for  jiaymeuts  made  hv  an 
executor    for    services    render.^    before    probate    i. 

grante,!  which  were  i es.sary  to  the  proper  care  and 

preeervatio-    of  the  estate.    He  Ogdn,.  ll  Ifse    158 

On  the  other  band  credit  will  ,mt  be  nlloned  for 
any  disbursements  unless  thov  are  neeessarv  or  „ro 
l«'r  to  protect  the  ..state  or  carry  out  the  provision. 
"I  the  will.  Johnson  v.  Uemqan.  11  S.  Car  <)3  On 
fh.s  principle  creviit  will  not  he  allowed  for  theeosts 
of  removing  and  renovating  the  tombstone  of  the  de 
ceased  s  parents:  llrontz  v.  Ilnuilz,  -y>  Md.  (Wli-  „r 
or  disbursements  on  account  of  an  appeal  which  was 
f-"t  or  the  protection  or  benefit  of  th..  estate  but 
which  was  prosecuted  by  the  aJministralor  for  his 

foTfnZ      «1"^*"  ;"""■"  J-in'-^lf  from  aceountinK 
for  funds  in  his  hands.    McCMmd  v.  «m/o„..  !)  md. 

If  expenses  have  been  unnecessarily  incurred,  cre- 
dit will  not  be  refused  for  that  reason  alone.  The 
riRht  to  credit  in  such  cases,  depends  on  the  Rood  faith 
and  prudence  of  the  executor,  and  the  burden  is  on 
him  to  show  that  ho  had  Rood  rtason  to  believe  at  the 
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time  tlmt  the  .-xpcnditaros  for  which  he  claims  credit 
were  necessary  for  the  benefit  of  the  estate.  Bohfci"" 
V.  Wolcott,  Ti  Conn.  -34. 

In  Chisholm  V.  Bernard,  10  Or.  479,  a  retaining  fvo 
paid  to  a  solicitor  was  allowed,  as  it  was  not,  in  the 
circumstancos  of  the  case,  an  unreasonable  disburse- 
ment for  tlie  executors  to  make  in  view  of  the  trouble 
in  administerinj?  the  estate. 

In  fie  Quinn.  Connoly  (N.Y.)  381,  it  was  held  tha 
whore  executors  refused  a  reasonabh.  i.rice  lor  Innrt 
wliicli  they  w..re  directed  by  the  will  to  sell  .nstond  ot 
selling  it  to  the  highest  bidder  as  they  should  liave 
done  they  were  not  entitled  to  credit  for  the  expenses 
of  oifering  it  for  sale  a  second  time,  or  for  insurance 
and  taxes  .iceruing  after  the  time  wlien  it  was  firsi 
ofl'ered  for  sale.  . 

Exiiensi'S  incurred  by  one  of  the  next  of  kin  in 
hunting  up  the  others,  though  at  the  suggestion  of  the 
administrator,  are  not  for  the  benefit  of  the  estate,  and 
tlierefoie  are  not  allowable  as  an  expense  ot  adminis- 
tration- In  re  Glynn,  57  Minn.  21;  so  too,  fees  paid  by 
an  executor  to  a  surveyor  for  designating  the  lines 
between  parcels  of  land  devised  by  metes  and  bounds 
will  not  be  allowed.  That  is  something  that  mterests 
tlie  devisees  alone.  MeGoufliin  v.  Hall.  21  S.  Car.  (.00. 
In  California  it  was  held  that  an  administrator  was 
not  entitled  to  an  allowance  for  expenditures  in  having 
an  examination  made  of  a  mine,  in  which  the  estate 
held  stock,  for  the  purpose  of  ascertaining  its  value. 
In  re  lIcH^  Estate..  79  V.  .358, 145  Cal.  646-  nor  was  he 
entitled  to  an  allowance  for  money  paid  to  a  detective 
to  watch  the  executors,  who  had  been  removed  at  his 
suit,  because  they  had  not  turned  over  all  the  papers 
and  he  believed  them  dishonest,    lb. 

The  fact  that  the  administrator  is  interested  in  the 
estate  does  not  affect  his  right  to  credit  for  money 
necessarilv  expended  in  looking  after  the  interest  ol 
the  estate".  Williams  v.  Pelticretr.  52  Mo.  4fi0.  But 
the  costs  of  insuring  individual  property  of  the  exeeu- 
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<h<M:e..,.a»;.,l's  fm,„i     I,       '  "","""""  '"'  '"»"'M<u„k 

=:Ci;''^'  r-^-■- 
'■'■'■■lit    will    l„.   ,i||„„.,,|    i;,'   ,"    '■ 

"  I'rokor  ia  eases  „f  ,„|'  ^  "^  ■^'"-  -^<l-  .'"I'l  I"' 

"'■<lcnt  spirit-.  ,,si.,i  nt       ■"'"'"  "'■  ihliimirstratdi-  for 

■Vm,M,  ,  Mis,.,  (XV.  S,';.r  n)",;    """'■^"■"''"•-     "" 

/''-/^■^■-MM.,"^,!;;:;^;r;^--;;J.-'^>.^■..in,. 

til-  fav,.|li„^,exnon";:    o  :       ^  7'""'"'  *"  '■''"'"  f'"" 

-^-  KHf.  4r«;  fleers  nTs;«  -"'-r'' "  ^^'"■'■'' 

'N.Y.)  it  was  liold  tat  t'v!      "  ''  ^"'"■''  "-  «"'''■ 
'•oard,  should  b,.  a  iTo  ™ o   '  ""  ""'''■"r^-  '""'""'■"'' 
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A„   ,.x....ut.,.-   is   ....titled   t..   emlit    f..r   1r..v,.|I...K 

,„i,,„„s,.»  , ..H».i.ilv  i.......n.a  i.i  t..ki..K  I.  J"»i-i.".v    " 

I,;.  ,.xa,„i.MMl  as  »  wit.M.ss  i.i  n  suit  l..mi«l.t  Uy    'm  U< 

r,„.,.,.|.,-,.  „  ,„...tK..Ko  1...1.1  i.y  >!"■  •-'"'-■    '•^""'"  '■ 
/.,.»■;,.,  :i  K.U.  cii.  (X.v.)  40. 

Unnocossary  t.-av..tlinK  nxp....s.s.  as  wIlt,.  »..t  .n.« 

,„„|(l  1».  „,voi,.i.lislir,l  l.y  II...  .i.....-....y  wli...|i  .■"..M  .."' 

i,;.  1.,.,.,,  .1,.,.,.  1.V  ,.„r,.,.s,K....l.........  will  .."t  1.0  «ll.,w..d 

/„  ,r  Hiiihr.  12  N.  Y.  Sill.)..  .">38. 

Trav,.Hiii)t  ..xi.o..s..p  n<.....ssa.ily  i...-..rn.,l  i.i  .■...■....; 
r,,,.  ||„.  ass,.ts  sl,....l.l  1...  "ll..«-.-.l  .I-  ">'  '■M"'"''."  "f  '^ 
!,,:,■ ',n.ti,....     ,„„.  .1MM„W,  „,M,i),  lOTX.  ^.M. 

'''l  iv...v  l.ills,  wl.....  ........ssarily  i....uiT...l  a..it  .-..as....- 

„,,,„  i„  „„„„„,t,  will  1...  allnwo,!  ..s  tnivollin^  ox,..-..s,.s. 
Hr  hui,y...ll.  s,„„.,.     U..I   tl...  .IS..  ..I  tl...  0Ne,...t..r  s 

.,„IS,.    .....l    WM,...,    Will     ....t     l."     "'1"«'"1     f"--.    1..™"". 

...  ,„„|  ,„,|i,.v  lofl.i.ls  lliat  1...  sl.»..l.l  ...ak.'  ....y  l.r.>ht  o  .t 
„f  l,is  (Icali.ijrs  will.  tl...  ..stal..,  a...l  l.<-  w....lil  '"'.>'"'' 
i,.,.t  tc.  111..  I<....l.ti.r."..  "f  ...alii..!.'  .»'"■'•  f.-'"l"''»t  .I'""; 
„..vs  ll.n..  arc  ..,.,...ssa,.y  if  I...  w..n.  |.ai,l  ^'rllM'  ..-.,.! 
\,U  l„„s,..  /'„//...".,  V.  lr,7/.•^s  4  I1...11.  (N.^.)  .'•«'■ 
\„  ,.N......Ior  was  rof.isfd  an  rll(.w,.....,.  H.r  syrvin- 

,,i,„-,i„„  ,„.,.,.,....ii..4,'s.   /..  .V.  iv.v;,-,  :,;)  M.so.  (N.v) 

•>11-,  a,..l  l-i.v  i..>.so..al  s..ivi,,..  i..  .•.•1.....-1..!.'  i.n.l  |.a..il 

ins  hiiil.lin-s  Lolonjiin^'  to  tl...  ostal...     /».  •<•  ""'>"■.■■ 

.-,.-,  Mis...  181.  ,■     „         1 

Om....  .•(■..;  ...n.l  i....i.l..ntal  (.x|.....s..s  w......  .l.sall..w.-.l 

«-h....t.   tl.o  busin..ss   trn..sa..t...l  ,.,ino...no.l  mo,.tKas..s 

a„,l  „ot..s  n..<l  ......l.l  as  wU  b,.  att,.ndo.t  l„  at  tl.o  ..x- 

e,.nt..r's  rosUlenoe.      Re  Scnph's  txlnte,  28  P.tts.  I.. 

Ofii,...  I'oiit  was  alli.we.1  wl...ru  it  ap]..'.......!  tl.at  H.o 

„ffi..c  was  l.ir..<l  l.y  tl..-  ox<.ont..r  ,.x..l..siv..l.y  ...'  M... 
business  i.f  tl.o  ostat...  anil  it  api...ar.M  -.Ihat  ll.o  l..u- 
inij  of  sai.l  ..ffie..  was  r,.aso.u.l.l.'  ar.l  prai.t...al  y  n-'cos- 
sary  in  view  of  the  lar^e  mass  of  l'»"l<»  »"'''?'"" " 
belonging  to  the  estate."  A'c.rc/!  v.  Wc.tU^  Mass. 
:,ia;  Branson  v.  Bronson,  48  How.  Pr.   (N.Y.)  481. 
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property  of  „,e  ,,,,JJ,      ,Z        '  \",  ""''  f"^  ""■ 

'"-  ~,.:^  ^^:tli  ^  «-"■•  '^-v..  «o.  h1 

"I'o'M  1„.  „|,„„.p,,  „,  ;  '    '  ""d  tlint  the  amount  paid 

"7 '"  «ivo  to  t  o'^ai^rn';  "r.V'"" '"" " ''■' 

'■"''"■'■•'"'•In  "..nno,  1„     p™,Ht"   ',       r  """-  ••'■"  """■■■ 
'■■^"""'ors  „„„t  porfor  ,    w  thT'        ""^""'  "■"  ™1-  that 

'."■  '-'•"<"-  i„  ompov- ,''  'tT;;''''-v'i-f-,ti,«t 

Lookkoopor  for  tl.o  ostnte  dpnln/      '"  """""""'"'f  " 

"""  '■"■•  wlMcl,  in/eommTssr-  '".  ''T  ^"f"^^^- 
^';'o  )mu,  suel,  oharM^l^  u  'r"",'^^''  '"  ^"•P-n- 
"/  More,  m  Cal.  609.  '^'^liowed.    ff^i„,, 

^\ii  oxccLitor  was  allowwl  «-!n       •  i 
«■"•>■<•  flip  o„lv  nhWrvZ  7,1   f  '""'  "  ''»"'<l'o,.p..r 


All' 


I  I 


!lUl 


^1 


|^„  KXK.1  rc.iw'  A(T...srK 

■       .    *i  HlHl     It  was  li''l'l  •'"')■  *'"'''■ 

„,,,,.  ,,,,,,,i,,,..tlmKm.."''''l"-"«'" 

V.  ;/,.•,/»»,  :W  N-  •     '  *• „.l,nini.tr.,tH.n   of  an 

A   trust   .•oiiM'»ny   "'"'''.  «7:,,i     I'.ut  of  tlip 
o„Mo  for  «  .W,.1  "■■"--"/"it'of  two ral 

,,„,.  OH  III.'  'I"ll'"-      '      ;   '  „„    „,,.„„nls,  mortunK"" 

,„„.,,  imt  are  kno«-n  to  *«  ™,,,,,hk  ,,  „.  W.  H 
f,„.  ,1,.  a.lministralor.l     «'    """  " 

7Hr>.  ,    .   .  ,„„,,,,..   ,„■,.   tuianil   witliia 

Kx,..-utors   a,ul    -';':;';;^:';,,.  actual  nwvanal  la 

""-'  -»""'"  '''"'•;;   ,"'n'.-tw''al.l  «...„.  to  1„.  tla; 
tl,ovar..ia«iotatTaM>^.     1'  ri-nsonaMn.oss  ot 

X,_  ,f.r..  f'>ll"".n^'  /"  "".""',  ".,„,■„,„  ,,0,.  of  tt,. 

■leconscl,  ,s  not  P^^""""'         „^.  „„„,,„,.  an.)  pay  out 

„f  tla.  assets  lu  1  IS  ''"^''^     '  .      „„,  „„„,,l,.tiou  aa.l 
,„,.„..or  as  may   -o  u.H.o.sa.>  f  ■  |,  ,,;„  ^  j, 

„roservatiou  ot'  tho  erop  .      ^'^^    p,,,,. 

„,.,.)  :".">■•«"'"';';;         t  al  ...araetor  Is  no,  a 
Vin.lK.atiou  of    1"  "^  „.,ministrator  n-ay  cnv 

.natter  in  r.WuM  to  vrh.e    in  ^^^      iV"«rf«"' 

ploy  counsel  "t  t^-  -  -  ;  '^C  .m  allowance  l>c 
V.  IVoorfnirf,  36  «.-  ^,"J'  ,.,  to  prosecute  a  p.v<"" 
,„a,le  for  feeR  paid  to  conniel  to  p 
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.•liarKiMl   uitli   th,.   ,„iir,|,.|    „,•  n,,.  ,,,, 
•'"'''•'-"",   I   Mctr.  (Kv.l  4lI!I. 

Kx.Tnln.>    «-.T..   nli;,«,.,|    tl„.   „„„>„Ml    |„H,|    |„     ,|„,,„ 

'""•  '"  "'"  '■"'"''■  "'"I  It  n iv,..l  im  iKMiclils  r,„,„  11,;. 

J.nyn„.nt».  „l„.,.,.  „,  ,|„.  ,i •  ,,,,    .„        '\ 

"""    ';illilliis,.„v,.„„„t.  in  wl,i,.|,  ,.„s,.  ,|„.  ,,„v „, 

■\P1'.  Div.  +L7.  .■)(l  \.  V.  Sup,,,  .v,,i 

""Kilt    ,av,.  ,l,stnl,„l,.,l  „„„.„«  tl„.  |,.„„,,,„,     ,,„  ,|,„ 

;.:;;'!"';"" ."  ""^  '-iit.-airii  i,,.  was  ,„.,  ,„„ ,  ,„ 

'"■   i>i''"i."'   ta.x,..s    |,„i,l   „„   „„,|,    ,.,„„,^      ,,,, 

("lilt.   I,mv,.v,.r-,  all„«.,.,l   t|„.   ,,„,„ ,,  ,,i,„,,,   ; 

[ir...m,„.,l  II,,.  r„,„l,  ,,„„|,|  |,„,„  ,,^„„  '^ 

'"'»'' I"  tlii'ii-  lia,„ls.    /„  ,,.  .v,,,/,,,   ,;,;  jf    vs.') 

If  a  tPsl«,M,.ntary  .«,■ „r  aWu- ti„„  m'vi.h',,,!' 

"",    ""■I'l'iK  "I    iiiiiiii.n.iis  ,.,„„| „t,.,l  acrcunts,  and 

tnr  w,l   1...  a  l„w,.,]  ,|„.  ,.„„.„„.  „,.  „  ^,„„i,^  , 

\r,.n,.y  ,..x,M.„,]..,|  1,,   ,  sn;.,.,.ssf„l  ,,a,ly  in  an  action 
as  to  who    slnmld    mlministiM-    tl stn' 


nllowofi 


as  a  (.harjf,.  nwiinst  tli, 


IS  iK.rsonal  hi.twpcn  tin 
(Ch.  .Npp.),  4:!  S.  W. 


nt|.    oaniKit   In 
state,  as  such  aotin 


305, 


wo  litigants.     Cale  v.  Cnfe 
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In  BniHill  V.  ]Vini,lh„m.  +  I).  K.  &  .). 


a  truxt(.|.,  in  the  dn 


ri.ftiMl  n  bailiff  onipl. 


:'.!•.  1.X-)  U.  I?. 
I'xw.ution  of  his  trust,  di- 


down   ciTtain 


'oyi'xl  on  the  trust  pr 


, .utters 
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to  fall 


Till.   Iiniliff  iird 


■opi'rty.  t 
rpd   tl,i.   wood- 


o  I'Ut 


u.simlly  ,.mpl„y,.,l  ,„,  tin-  prop,.rty  to  IVII  tl 


in  doiiitr  Hlii(.|i  tl 
on  a  passi'r-li; 
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ffliffi'ntly  allowi^l  a  limb 
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EXECUTOKW     ACCOI'NTS. 
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THAl'TKR  XX. 

KiGiiT  or  Retainer. 

I„  KnRland  an  oxocutor  may  pay  one  of  spvpral 
,.ro<litors  of  e,|nal  <^<■^'ro<.  in  proferonco  to  tl,e  others. 
So  it  is  his.  priviloRo  to  retain  for  his  own  debt  due  to 
l,in.  from  the  deceased,  In  preference  to  all  other  credi- 
tors of  equal  decree.  This  is  nsnally  referred  to  as 
u„  executor's  right  of  retainer.  By  section  53  of  om 
Trnstce  Act,  in  case  of  doticieney  of  assets,  all  debts 
„„.  to  rank  pari  passu,  including  debts  to  the  personal 
representative  of  the  deceased.  In  t''«'V\';,''""ff"  i 
/„'„  1  O  R  i:i.V,  n  A.  K.  27.S,  it  was  held  that  the  effect 
of  tins  section  is  to  disable  an  exenitor  f''"™  K'^''."/," 
preference  to  one  creditor  over  another  so  that  if  he 
pays  one  in  full,  the  presumption  is  that  he  has  suffi- 
cient funds  to  pay  all  the  creditors  m  full. 

In  Willis  V.  Wil'is,  20  Gr.  396,  the  executor  had  paad 
out  more  than  had  come  to  his  hands,  and  ojairaed  to 
be  reimbursed,  but  it  was  held  that  he  could  not  b> 
paying  off  creditors  create  a  demand  in  his  own  favour 
that  would  give  him  a  right  of  retainer  •"  Pnonty  to 
other  creditors,  and  that  he  was  only  entitled  to  be 
paid  pro  ra(a.    See  also  Re  Boss,  29  Gr.  385, 

As  an  executor  or  administrator  is  not  bound  to 
set  up  the  Statute  of  Limitations  as  a  defence,  i 
should  seem  that  he  may  retain  a  debt  due  to  himselt 
though  it  may  be  more  than  six  years  old.  Stahl- 
schmidt  V.  Lett,  1  Sm.  &  G.  415.  But  as  ag«">^t  »" 
executor  claiming  as  a  creditor,  another  creditor  has 
llie  right  to  set  up  the  Statute  of  Limitations.  Rr 
Hoss,  29  Gr.  p.  391. 

\u  executor  or  administrator  cannot,  however, 
retain  a  debt  due  to  himself  if  it  is  s»ch  as  he  is  pr,._ 
vented  from  enforcing  by  reason  of  the  Statute  ot 
Frauds.    Re  Rownson,  29  Ch.  D.  358. 
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barrod   by  the  Statute  of  }' J    r^^''   ^'•'^''  <^<-''t   i« 
"  -Iknman  (1891).  3  Ch   D^o    ^  ^-  ^^-  «•  '«!'  ^'' 

tor  has  of  retaining  Tut  of  Z  f  "'*"  °''  »'''"i"i'<t>-a- 

'•^  "ot  one  of  ''..t-o^'"T^"J^'  "'If''  '^^''^  "Sl't 
sense  of  these  terms  bnt^   ,v  '"*.''"''''    >"  tl„.  p,.„p,., 

l'W.cy,  ha,-i„,;, !,;,,, 7t'„:  '"''^^"•'-  P'->>->""»t  of  ,1„. 
th."  testator's  est;?e  and  "'"r""  "'  "'"  ''"''*  <'"'■ 
'■'.■'"•"tor,  bis  riJht  7n\T  i^"""^  ""  ">e  sHo  of  t|„. 
'•'///.  V.  :s>;/2'!  01  o-;  r  585" -,«8  *'"'  "■""  '"  """"• 

visions  of  tbo  Tn,  *  A  r"  "b-'isbo,!  bv  tb,.  „,„- 
Estates  Act  ^ r^^^Z^^,  ,l\  D-.voi„ti„„'  of 
^n  retain  ont  of  tL  ZJ  V  '  "'  *'"'  "•"'"•"toi- 
■"Springer.  ..,'  Wh.th^  f  "*'  ""^  '•■""^-  ™''«  v 
of  n  spooifie'd^  4,^'', t^;  ■    7"M  apply  to  ,b.  :j; 

I'Pld  not  to  apply.  sVe  ffl  rl  ,  foY'''"''  '*  '>'•'<  '"■^" 
f^ntnrio  the  doubt  .Zofltr^'"*-  I  ^''-  «''•  ^" 
••""  of  Estates  Act,  which  VetVaTlH  "^  *"  °^'^"'«- 
;xpcufor  or  administrator   an  1.,  ''*"'"  '"  "'<' 

f-rentfrom  the  English  li^W^       *'"■'  ''•'^P'''^'  -  ^if- 

l"s  default,  whether  tbi  belfi  ""'""^ '"  '""I'''  fe"""' 
■'«'  or  derivative  (I,  'Atl'™"'''  ♦»  '"'"  by  orisi- 
of  hi,s  executors  and  „„  ^  ''  "PPoi'itci  D.  one 
-ife  Tb,  wifc'dTedl'iL:/T-^-''V''»«>t<'D.': 
i^gacy,  and  D.  was  hcrTi,T'  ?'"*'  *"•""  P""'  ber 
n-'s  death  it  was  fouid  he  hT''  "'"'  '''''"*«•■  <^" 
'be  testator',  estate!  It  w^shel/th"™'""'''-"?''  ^"^^  of 
•or  was  enftKI  to  retainXl2^^; --7^--.; 
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KXKITTIIIW'   AICOINTK. 

•  Diicre,  Wliitdkci-  v.  Diirn 


(1!)!,")),  i'Cli- 


Icgai'v.    Ill 

*\h.  piin.'iplcs  «,.on  which  tl,e  vigM  of  .■.■tai.uT  by 

„„  «ee,  t..r  is  bas.Ki,  and  its  limitations,  are  oxprnpli- 

!d  l,v    ho  .lo..ision  of  Kay,  J.,  in  Re  Joiie..  (ahrr  v. 

iZloi,   31  (^1..  I).  +4(1,  and  it  is  tlu-re  shewn  that  ,«.>■- 

.'..ssion!  or  its  equivalent,  are  necessary  to  support 

the  rijrht      So  where  an  executor  has  a  rm'ht  ot  r. - 

a  ner  for  a  del.t  due  to  Imuself  by  the  testator,  a,..i  he 

Ulows  ,1„.  real  estate  to  shit;t  into  tl-  '-enehcjars  h,. 

loses  the  right  of  retainer.    Re  Starr.  2  0    ;•  «■    ''r,;.. 

The  principle  that  a  legatee  who  .s  niJeb  ed  to  th 
testator's  estate  can  reeeiv..  nothing  troin  the  testa- 
tor's honntv   until  he  has  brought  into  account  th 

„.ount  du^  in  respee,  of  the  f  "■ /l"'- .'"^.  ^  >  , . 
where  the  debt  is  owed  by  a  I-»rt"ersl>'P  "1  -'  '^  '  th 
legatee  is  a  member.  Tiir«er  v.  Funier  (1911),  1  t  h. 
Tlfi  And  an  executor  cannot,  as  a  general  rule,  le- 
Hin  a  legacv  in  satisfaction  of  a  debt  winch  was  due 
,,v  the  legatee,  not  to  the  t..stator.  but  to  a  hrm  m 
which  tin-  testat.M-  was  a  member,    Jnekson  v.  Yeah 

*'"wh'e're  the  estate  of  a  de.-..as,.d  person  is  insolvent, 
the  provisions  of  the  Trustee  A.'t  displace  any  right 
on  the  part  of  the  executor  to  retain  his  debt  m  full. 
III.  Ross.  211  (ir.  .'?8,').  ,       ,,       , 

See    Chapter    XI.,    "Payment    of    Debts"    wher,' 
'other  cases  on  right  of  retainer  are  collected. 
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whiH,  prevents  a„  exm  to,    if  h  .  /,     .       "'■'  ""  '"'" 
f'"-  til-  nav,  ,  nt  .^t  •       ■'■''  '"■'">'  «"ffiH,.„t  f„n,ls 

'w..!¥:;:;il','rss:;;";; ■ • 

t"  .sa.atli.    Ho„,,hti,n  V.  /■■,■«««/«,  ]  s  4.  ^   30, 
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iiistpad  i.r  the  annual  sum,  and  sliould  he  die  before  the 
annuity  i«  purcliascd  liis  le^'al  representatives  are  en- 
titled to  tlie  sum  wliich  at  liis  death  would  have  pur- 
chase,! the  annuity.  In  re  Ross  (1900).  1  Ch.  162;  Be 
Hobbhij,  (1906),  2  Oh.  (>48.  This  is  on  the  ground  that 
tho  annuity  is  in  the  nature  of  a  legacy  and  becomes 
vested  at  the  death  of  the  testator,  and  th<.  subsequent 
death  of  the  annuitant  is  immaterial.  ]iayley  v. 
Ilhhop  9  Ves.  6;  Yates  v.  Comptoii.  2  P.  Wms.  408; 
names  v.  Rowley.  3  Ves.  305;  In  re  Brunmnf).  Gamon 
V.  Dale  (1909),  1  Ch.  276. 

Where  the  testator  directed  his  executors  to  invest 
in  good  securities  such  sum  as  would  pay  a  certain 
aniuiitv,  and  the  income  of  the  fund  was  insufficient  to 
nav  tlie  annuitv,  it  was  held  that  the  annnitant  was 
,  niitled  to  be  paid  the  deficiency  ont  of  the  corpus  or 
capital.    Avderson  v.  Doiigall.  15  Gr.  40.5. 

Under  the  Apportionment  Act  (R.  S.  0.  1914.  ch. 
15C),  monevs  pavable  as  annuities  are  eonRidered  as 
accruing  from  day  to  day  and  are  apportioned  in  re- 
spect of  time  accordingly.  Sec.  4.  And  .ooCMhert 
V  North  American  Life  Assurance  Co..  n  ■>.  K.  oU. 
A  statutorv  guardian  is  entitled  to  the  possession 
of  all  the  pro"pertv  in  wliicli  the  infant  is  interested, 
ami  for  which  by  law.  or  express  eo-  ract  or  other 
provision,  no  other  custody  has  been  i>rovided.  hucli 
a  guardian  's  entitled  to  receive  legacies  given  to  in- 
fant legatees  and  presently  payable,  and  the  receipt  ot 
the  guardian  is  a  good  discharge  to  the  executor. 
Huggins  v.  Law,  14  A.  R.  38:!. 

But  where  the  legacies  are  not  to  be  paid  to  tlic 
infants  until  thev  attain  their  majority  the  ru  e  does 
not  .ipplv,  because  that  is  a  clear  indication  that  the 
execnIorVas  the  partv  intended  by  the  testator  to  act 
as  trustee  for  the  infants  until  they  attainee  that  age. 
Ih.  385;  Galliraitli  v.  Dimcnmlie.  2B  Gr.  27. 

In  some  early  cases  it  was  assurae>l  that  our  Courts 
ought  to  exercise  a  judicial  discretion  in  determining 
the  extent  to  which  recognition  slionld  ho  given  to  the 
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handing  ovor  to  fo  Ji.^  ","*''*  ""'  '"  P"™'*  ♦'"■ 

contro    „f       '"  *<"^e'»n  guardians  of  funds  out  .,f  tl,,, 

to  our  standards  '"^  "'''•'™*  ""'"""'"-' 

when  it  i,  n  t  J  w     J       ,^     '"  '"'  r"""'  to  liii".  wen 

reiusetl  to  order  nionevs  in  the  Iiaiids  ,.f  i\'t„  ■       \ 
ministratora  to  be  nai,i  nv„.  7     Z  '^"♦'"■lo  ad- 

reviews  {be  J^l^i^  l^'^^^' ;^Z  Tt'Z 

the  executor^  t71  \t  ^  quote,1,"  and  be  ordered 
longfng  ?„  an  infa^J'  d  "rr-^  '"  """•  ''«"<'«  '"- 
fanf's^tutor  ".pofnted  h"'"'"  r  '"  '^"'"""'  '"  *>•«  >"- 
following   t ,    'de  ,<^f„  t  V    "1  '"  """  P™^'"-^^' 

27  W.  E.  97  "  '^''"'''""■*'  "■  «"<"='•*  (1878), 

meet  the  annuitv     Tn  «  !  deheieney  of  assets  to 

1384,  it  is  Stwn  ^'C:e":s/e"sT'ffl''^^'^•• 
annuity  should  be  valued    nrd  !?!       ^  deficient  an 
and  the  apDointmer,rKl.    """^ ,"'«'*«  Proportionately, 
.  ,       rougiiton  V.  Colquhoun,  1  D.  G.  &  Sm.  357, 
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iinlcxK  (liven  suhjcc't  to  condition:  Vnrr  v.  Iiifllrhy.  \ 
I)  (>  &  Sni.  3(>2."    In  tlic  present  ease  tlie  annnity  in 
..uestion  WHS  (fiven  to  tlie  annuitant  for  lil'e  "or  until 
tlie  annuitant  slionld  do  or  sntfer  some  act  or  thmK 
wlierobv.  or  bv  means  wliereof.  tlie  said  annuity,  or 
niiv  part  tliereof.  if  belonjiinK  to  liini  nhsolntely,  would 
become  vested  in  or  payable  to  some  otlier  person  or 
persons,  wbicliever  should  lie  tile  shorter  period.'   1  he 
fund  out  of  which  the  annuity  was  payable  was  deh- 
I'lent,  and  the  annuity  had  been  valued,  and  the  amount 
of  the  valuation  was  represented  by  a  sum  in  Court. 
The  annuitant  npiilied  for  payment  out  of  the  fund  to 
him.       Kekewich,  J.,  with  some  hesitation  made  the 
order.  refnsinR  to  follow  Can-  v.  IiifiM'H,  -"P"'-    «  '« 
to  be  noted  that  althouKli  the  annuity  was  Riven  until 
the  happening  of  the  event  above  mentioned,  yet  then- 
was  no  jrift  over,  ami  the  covenantor's  estate  could 
have  no  claim  on  the  fund.    These  eircumstanees  ap- 
pear to  have  weighed  with  the  Court. 

Where  an  annnitv  is  charged  upon  both  income  and 
capital  and  the  income  for  any  one  year  is  insufBcK^nt 
to  pav'  the  annuitv  for  that  year,  the  capital  cannot 
afterwards  be  recouped  for  the  deficiency  out  of  the 
suri.lus  income  of  auv  subsequent  year,  hi  re  Crnrnn. 
Ferrers  v.  Crortnii  (1915),  2  Ch.  2<>0. 

It  is  not  necessary  in  all  cases  that  pe<Miniary 
legacies  or  distributive  shares  should  he  jiaid  in  cash. 
Any  mode  of  i.avment  may  be  adoptp>1  with  the  con- 
sent of  the  legatee  or  heir.  This  is  the  general  ruh'  in 
regard  to  what  constitutes  payment.  Thus  the  invest- 
ment of  monev  in  the  name  of  a  legatee  lies  been  held 
a  pavment  of  the  legacy,  pro  taiito.  so  as  to  vest  the 
title  'in  him  and  pass  to  him  the  right  to  the  accruing 
interest.  Niillivaii  v.  Winthr,,]!.  X  Sumn.  (U.S.)  1.  So. 
too  a  credit  on  a  dist.-.ibutive  share  of  tlie  price  ol 
proiwrtv  piirchase.1  by  the  distributee  at  the  adnunis 
trator's  sale  is  a  valid  payment.  WihoH  v.  R<v,dal, 
S7  Ala   74;  l„  re  Hererhy  (IflOl),  1  Ch.  (.81 ;  Re  Hall, 
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S"  I'.  T.  N.  S.  56(1,  W.  N   lUitf)  .>(«  ,„ 

Kro„„.ls  (1!»03),  2  Oh  226  "''''  ""  "♦'"■"• 

tiv.' slut:  ::!^:::;r';:liV'"'r'; '''■'•••''''' '''•'^'■■■•'•' 

■SVo//  V.  fW.  14  M(l.  388.  '"'    ■'  ■■'"'"'■''■ 

In  Diirliiiq  v.  .Vc/n/,    I",  s   *  p    /i>    i  ...    . 
'.eld  that  ,1„:  P...s.,„al  ;';Ltin,v     ;•  ,   '  :  "  'T 

Hon  of  „.:!;;:,;r;;;:;;u':;;-;>,;:?^,;';;' -■■■■"■ 

awinst  th,.  estate  "who,,  ,,-,id  "  'Iwnaihls 

mark,.f  p  ice  and  1    ,     T    ''!"  '"''"'■'''"■^  ■•••  "'"  ""■» 

-pi;;^^;.i;---*,lr;h,^.i"^•'"''" 

not  to  annlv  thT^  ;    *k  '    "'*''■''  ""'"l"'""".  th"v  o„„ht 
lo  appu  them  to  the  paraient  of  dohts     ri„ri 

well  a.s  others  «  e  .  h     f'.      u    "'"'''''"'  '''«'"•'''«  «« 
otners  a.e  suhjoot  to  th..  rnl,-  .subordmating 
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them  to  the  payment  of  dcbtn^  ^^^oi^'- ^^I'VX- 
-,11  •  nnviei  V.  N  chnlson,  2  DcG.  &  J-  ">"•'•     '  ""  '"' 
',    JnoriTa  kebt  by  will  amount,  to  a  s,k.c,„o  legacy 
^f  the  debt.    Re  Wed,nore  (1907),  2  Ch  2T,         _ 

Where  the  bequest  is  of  a  Riven  number  of  art.eleH 
„„t  of  a  larger  nun.ber,  as  for  instanoe  a  b«<l"08t  of 

.horse,  in  the  testator's  stable  and  there  are 
,wen  V  horses  in  the  stable,  the  legatee  and  not  t  e 

r,  tnr  has  the  right  of  selection.  Tapley  v.  Eaflh-- 
';:     12  Ch  »     S3     And  where  the  legatee  has  an  un- 

^itefl  right  of  se.ect,on  of  a  «'«- of  "f^™  "^^  ^, 
take  the  whole.  Arthur  v.  Mackmnon,  11  Ch.  U.  t)».). 
""Vtre  a  testator  takes  shares  i"  '-om,,a.y  and 

?:r'Surr^r-='"-'-l 

afterwards  must  be  borne  by  the  specific  legatee.  Da,, 
V  Dan  1  Dr.  &  Sm.  261,  127  R.  R.  91. 

Where  an  exmUor  rceivos  notice  that  a  legatee 
has    barged  lus  legacy  in  favour  of  a  stranger  or  hn> 
assi^-ed  it  for  value,  the  executor  is  bound  to  w,th 
ho  d  a  1  f  rther  paymc.ts  to  the  legatee.  l"'l-«  '"-  , 
w"  h  the  consent  of  the  mortgagee  or  »f  ^'«";^  .",*'' ' 
TeJacv     All  rights  of  set-off  and  adjustment  of  er,u 
Ierb.:tween  the  executor  already  existing  at  the  da  e 
of  the  rotice  have  priority  over  the  charge  or  assign^ 
lit  a'd'may  properly  be  deducted  from  the  amoun^ 
of  tie  leeacv,  but  the  executor  can  create  no  new 
harp,  or'r  ght  of  set-off  after  that  time.     Stephens 
ye„«6!e«,30Beav.625,132E.B.442. 
Where  an  executor  pays  a  legacy  after  notice  of 
„s«lme  It  he  is  not  entitled  to  credit  therefor  when 
■       Si:il  accounts,  if  the  asai^ment  is  sustained. 
Steuart  v.  Fallon  (N.J.),  58  At .  Kep.  96 

The  question  sometimes  arises,  whether  trustees 
..„n  sar.4y  pay  the  share  of  one  beneficiary  who  has 
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vested  interoBttTr   "hore  sh^r™  h"'  ''"'''   """^"^ 

they  do  so,  rmaTh,  mfon  tlm   l'"^"'''  f^"'"--     " 
depreciation  or  lossTn"    11:  '-"^  TT  "'  '"•"•"I"''"! 

will  have  boon  paid  m^r!.L     T'  *^^  ""'  '•-"-"oiarv 

'.owover,  to  be  w;^  Tt  led  .h"«f  "":.""•    ^*  ""'""'-• 

nient  was  made  Z  tn  if  J  J     ' '"'""  *'""  «'•'"  l'"^ 

hands,   assets  wl,d,    fairlt      T  f"*^  '•■"•'"  '"  »''^'i'- 

""■•■t  sh,,n..s  not  ,  re  ;,,r  ^  "k^'''  "''•'  '"'^"'■"'   '" 

i»  trust,  the^  ,  ■,!   r,ti«e ,      •'     '"'  '"",'"'~"  '"  '"'  '"'I'' 

able   p„V,   „•„         b„t   I    ^^■''''■''i"'' "'*''■"''"'■'■' '"'^ 
liable  if  tirrels      P^^-We  at  „„ce,  and  are  „;,t 

P.-"ve  insX- ::r  ;;;;*f '"^-^  ^'■"•■H  i-  the  ev,.,„. 
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theye^ti^'iff^Vt^;^;-' to  pay  the  '^""'^  -"^  "" 
equal  proportion  If  t!  "r  ^^"'"^  ""^*  "'"'*''  '" 
lesaeies,   ponera";    !,U      '  "■""  ?.''"'^''  ""^  K-nond 

™s.beaLedt;;r:';:;i;,;t'-,:''»"'--'- 
tioufarT^rr::  ;raba"trt  *",^f  "p""  p- 

-P^ifieany  .iven  must  bett^tdllrSn^r:! 
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leKatwx  cHii  bo  obliiKKl  to  rniitril>ut4.  anytliinK  out  of 
tlicir  bKiUPntK.    /'ill.'"-  V.  Siittplin,  1  Atk.  418. 

Whor..  n  li'Kiiov  is  Kiv.^n  to  Hii  ..xccntor  ..x|)i<yl> 
at.  II  ..omiMMiHatioii  for  liis  troul.U'.  an.l  tliciv  i«  a  doH- 
,.i,.ncv  of  asi«"t»,  such  a  Ipubpv  aoi-s  not  abato  with 
l..Knc'ip»  whiob  uro  inpr<>  bounties,  ovon  thouRb  tb(> 
|,.Ka.'v  Homcwlmt  .•xoi"pd»  wlmt  tlic  cxrcntor  won M 
„tb.>r'wiw  be  entitled  tn  denmnd.  Aml,rsm,  v.  /)«Hfln», 
15  dr.  4(ir>;  llillnii  v.  Senris.  2+  Or.  .'iai. 

So  a  legacy  ^iven  to  a  widow  lor  the  relimiuisb 
uient  of  her  dower.  Heath  v.  rrmi,,,  1  Hnss.  r>4:i: 
\„rcolt  V.  Gordo,!.  14  Him,  258;  i'cckn'  v.  Hammond 
1"  Or  485  The  wiibiw  is  tr,  nte-l  lis  a  purebnser  of 
the  leKiiev  in  niviiiK'  np  her  dower,  but  that  is  hardly 
satisfaetorv  ns  a  r.M.son.  There  is  really  im  other 
/„  „■  Wrdmore  (lilOi),  'l  Cli-  :'" :  ""'"■«  '■""'''■, 
Yonnge  341.  See,  however,  the  judgment  ot  .Middle- 
ton,  .1.,  n  Kr  liixliiii,  iiiixl,  where  hi'  says  it  is  based 
\i|)on  tlie  doctrine  of  election. 

Hut  the  right  or  interest  must  bo  subsisting  at  the 
time  of  the  te.stator's  death,  and  if  there  is  no  dower 
to  be  satisfied,  the  legacy  will  abate.  DnvnihiV  v. 
Fletcher.  1  Ami).  2+4;  Dariex  v.  Hush,  .■oiprn;  In  re 
Oreeiiiroo,}  (18!)2),  2  Ch.  2115. 

Wliere  an  estate  is  solvent  but  insufficient  to  pay 

legacies  in  full,  the  profit  costs  of  a  solicitor-trustee, 

given  to  him  bv  the  will,  do  not  take  priority  over  other 

legacies.     07/iw'"v  v.    Wiihh    (1018),   1   I.  R.   I'-'fi; 

■  In  re  liriiini  (1918),  \V.  N.  118. 

A  legacy  which  is,  in  its  nature,  general,  and  given 
to  a  volunteer,  will  not  be  entitled  to  any  exemption 
from  nbatement  on  the  ground  of  its  being  applied  t.. 
any  particular  object  or  purpose;  thus  sums  of  money 
given  for  mourning  rings,  or  to  servants,  or  lor  chari- 
ties are  not  to  be  preferred  to  other  j-eueral  legacies, 
.Ip'revee  v.  .Iprccrc,  1  \-(.s.  &  B.  a;4;  Atlorneft-CeHer,, 
V  Rohbiiis.  2  r.  Wms.  25;  Attorneii-General  v.  ffii''- 
aon,  1  1",  Wins.  (i75.  In  Masters  v.  .V(i*/c/-,s,  1  P.  Wms, 
42.1,  l.ord  Parker  exempted  a  legacy  of  a  certain  sum 


"  ""  '■«">"'<•"  do„bt,.,I  .fr  tron!  ^     *";  *""  *'■'''  d"-!- 

:-.;^;^:::;;:i;:;:::t-tr' !''•''"- ^ 

"  ...n„„,.„  „i(,,  „„       ,        ."' ■^'"''1  .vonr Iv  ,„„,  „|„„„„ 

»<-''-.';»».  as  tl„.  I.„w.s  ,•  ,    ",„^"'"'."'"-     '-n...   Court 
'""  "'  "'""'■y  i-.|n,.„M    ;;;''''"'' '''•'  "'""""'  or 

'1"1  not  exton.)  )„  nnl'T-  •^-Y''''""'l.v  'I"ei,l,.s  that  it 
"lat  purports  to  exten,!  if  t^'t  l*"'*  ""  •''"  onlv  o,,. 

'o    decdp  on  the  p„in,    "    "z    ^^"'•''  I'.vn.lhurst  ,i„„„ 
n  'an^n^e  which  on ?irc?v,.M  ""'"''"''■'  "">  "'""ion 
■    a;  a  bindi,.^  authority^   "'^t  ""./'■"'"  t^^"'""-' 
ff'ven  m  release  of  a  riX  of  !'         ""  ""■  '"^fa"'  was 
an  account  b-tnon  th?^  statoTrf '  ,^''^^-  '-ad  been 
"iTt  was  sati.fi,,!  that   t  „  "'  "  '"''«'"'■•  and  th.. 

^^  account  because' '"Jh  .rL""' T"'""'  "''''"  *"'<'n^ 
whose  ca.,0  fell  through  fr^,!?:  ''""  *"  "'<>  ''>*-'afo.' 
CJnof  Baron  says:  'If  no  debt  '™'T '  «'"'  *bo  r,«nl 
ease  was  required  n,erel%„!V'^\d"''.  and  the  re- 

--chitt...,,;:--:-wa^.o^. 
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„„.  ar  anv  .l..n.l  WH-..  .vallv  .U^  tl.H.  I  a."  in-lin-'l 

;:,i,^,k.im..iaM>.-"'-'---'^'':  :'"••••■';;;:;':'';: 

.1,.  ,|,at  it  «a.;  1 .ily  ,.x,.r,.HH..s  aa  ,n,  ..atM.n  nl 

piaa";,    How ,,l-rin«a..as..,.ft.,sloa.lw,!.. 

„„,.  ,„|.,.    Tl.i-  i«  a  !-«»'•>   in  satiMa.-lM.n  nt  ana. 

II,..   l,.««U.r   n.av    1 aKi.l,..v(l   a    |a„vln.|...r. 

„l,M.t»  t»  tak.-  un.l.T  tl...  will,  !..■  "'V"*,,",'-'. 

lakrs  til..  iLtfary.  t.ut  Mill  it  \»  a"!  "t  "I'  ''kc' 

a  li.pitc...  taking  a  li'ttac,. 

„nt  of  lan.l.     W'-  k.a.w  pr.-is..ly  what  tl,,.  .I-M  wan 

it  was  tl.lHKi.     W..  als.i  know  |ir 

niK     il  wa-  c:i,l«ni.  jiuvaMi.  I"  .,    ^    ,   , 

r,.....,s.,'n,vn,in,nmiHi».i^l..tna,.pyl..tlmtsta-.. 

r  ..ir..n,as.aaV,..  .1...  ..„n»i.l..>ati,.ns  w l.a  ,  «P  b 
,.„H.  of  1I..W.T.     Tl.o  li'i^at..,.  ..Ici'ls  to  tak,.  Ill,,  lai!,"" 
rr;.lKiv..sa,,tli.,l,...t.a,..n»ki,,.tli,.la,«,..;s„ni 

th..  IcKOtw  takes  il  h^   way  .il  hnuiity. 
;::.:',.::.!;;'.  in, lia.  way, nnvi-  in  aayw.,yr,-o,a 

r.:.;;t;,Ult.m,,iilya,.,,aintv.l,ntn,a..,^.n.t^ 
.ley     Tl,'  .-.■Milt  i.,  no  .lonl.t.  tliat  slio  loses  s.aa. 

:s,.:Mi,H,:.i.'';in«.'.^..'"'-""'r''r '"•:';' 

;.  .laiins  inal...-  tl.o  will,  an.l  .ho  take«  tlio  whol,. 
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wliii'l'i  atTt'ct  all  li'Kacies." 

Til,' same  point  camp  l"'f"n.  on 

'  •„.  t,.slator  «av,.  a  nnmli.T  of  pecuniary  Wiinc,.    . 
I  i'.„.  *1 -,(KI  to  11".  T.,  wio  liail  1 

liciiif;  a   li.Kacy    l,ir  *l,.""i  'o    i... 
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'lo  taki's  l|j( 

fll 

'"""  "V'-ii';...'.  T„.',:„ 
'«"■'  "I  tl".  „„„„. 

7'- "''•■l'<.«-.,i,,,  „„,,„."" 


^M.n-  l,„.s  Wr,;,     ,,•     ,;;'7.*-\''f''-''-st„tnr.   Tl,.. 


'■'■'''"•"I-    Wllivin;;    llis 

«  SO  much  tho  less 


'■"'■'■iv«l  in   Inilli 


tli.. 


tllc  h:jnry 

"•^Nl'I-t    llis    ,.li|i|„_    |„|, 
.     .    fll<^    ■'<t!ltcni..Mt    tllllt 

<>'^>«l  Hi  twiioimt,  Ims  to 


A'lilci 


"Mlliti 


'"'"■'■'■'"K  til..  .i,i,w„„.,„„f  ,;,;;•,; 


Il^i;!:il 


t    \ 


J9J  executors'  accovntb. 

™,gostocl  that  probably  the  ^ig"  decision  would  be  to 
allow  the  appellant  the  amount  of  his  bill  in  full  ana 
?il  Wm larTpro  rata  for  the  balance;  but  that  course 
ig  upcatived  in  In  re  Wedjiwrc. 

General  legacies  to  creditor,  whose   debts  have 

in  full     Re  Schweder's  Estate  (1891).  3  bh   «. 

W herra  legacy  is  given  free  from  dnty,  the  legacy 
.,„,7mnst  bo  tro^ted'as  an  additional  legacy  and  be 
addld  to  the  legacy  for  the  purpose  of  abatement.    R- 

'•'l^;:LS',e^cy^aprovisUmfor^n^nt^ 

:-cS;^;;qt^^---"^ 

•■T;re:::!:Z:iS::'"".S,  the  legatee  be 
„,n;drred"a  purchaser,  is  not  entitled  to  paymen 
until   after  all  the  debts  are  satisfied!.     Re  Lm,ie,, 

i^|)^rf^  2  ch.  "99, 808.  , 

puna  facie,  all  general  beqnests  are  upon  an  equal 
foo«ng  and  tlo.se  who  claim  priority  of  Paym^t  in 
fdl  H  case  of  deficiency  of  assets,  must  positively  and 
;  ariy  -  ablish  that  it  was  the  intention  of  the  tes^a- 

,  hat  the  bequests  should  "»'.  a?"'*''/^!  Brut, 
is  in  substance  the  test  ™l-pl>ed  by  Mt  Bruce 
V  r  in  Thwmtes  v.  Foremn .  1  Coll.  C.  C.  414.  i«  rt 
\^^M  10  0.  W,  R.  933,  the  «7a  -  num- 
bev  of  specific  legacies,  and  added;  The  aDove  leg. 
.ies  t  be  paid  in  full  one  year  after  my  decease  "  He 
X-nsav'  other  specific  legacies  without  any  direction 
a    ;m     ,,nent.     Boyd,  C.  held  that  this  indicated  a 
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ond  express  „  ma„ifes[Lnf  "^^ '^P'"'""'' '""'v, 
payment  in  Ml  of  these  W^°°  *?,P™^ide  for  the 
3J3  vvma.  668;  JoA„^o„  ^  7oA„.,„„,  14  s;^' 

first  place."  ..^  "^P"^*;  '"^<"'>«t'''.v. "  "r  "in  the 
^'thm  a  brief  specified  tLe  "ft  ,  '"'""'•^^■"  "f--  <"• 
rs  no  evidence  oVan  h,t,  '  "r^"'"''  ^'""'*'"''  ''«»'»>, 
''«t  arc  merelv  i,  rt,  ,:^;"*^""r--i"rif,v.  WoHs' 
H.e«,sclve,,  be  held  to  d  r  et'  """]'  «™''™"y,  bv 
These  principles  are  weH tl    "r',"^''^  "^  P-Jn'-nt- 

testator  by  his  will  di  eeS'thtt       /  ""'•    '^'""■"  » 
sold  and    hat  his  o^J^r       ,.  *'  "  f"™  "''onld  be 
proceed,  -t  apttlT^r  ofts'L''^'^'  ""^  »'  »^' 
same  in  some  safe  securiK  f^    TZ'T'  ""''  '"^est  the 
fhc  maintenance  andXatio:„"  ,'"'"'"''  "/  ■">"  for 
W.;  and  he  then  direcMThlf"  "        l'  Rrandson  R.  J. 
he  sale  „f  the  land  ttre  'hi    r:'-:^''f  P™''-^^  "f 
lewicies,"  to  his  son  and  thr„    /  P"^''  "'^  following 
CJ.  heM  that  the  k,Tot  J^^^ot'T'Z-    ^™'"- 
bnt  this  judgment  was  revers'S  b    l'""'^'^  ""*  »''«**. 
peal.    Maclennan,  J.A    saW    'a*   ''  ""'  ^"""-t  "f  Ap- 
proceeds  out  of  which   the '  l„      •""""^^^'^ 'hat  the 

daughters  were  to  be  pLtreTe'"  '"  '."  ^"^  "'"' 
t>ng  apart  the  legacy  to.hri?  ^  Proceeds  after  set- 

thelangnageu^ed  aL  on  thf  f  °"'  ''"*  *'"'*  '>'  ""< 
to  be  paid  'out  of  the  "  T'^^y- «"  are  equnllv 
land.'  -  "f  **"■  proceeds  of  the  sale  „f  Z 

Xktebbst  ojf  LiaAcras. 

wh ':'rij:i^-trd'r'r^^  "■™"--^- 

legacy,  it  carries  interest  onTv  f>  ^u  P"-™""'  °f  a 
a  year  from  the  testator  l  dj^th  and  ,v  *'"^''''**<'"  "^ 
legacy  is  vested  or  not     Tht  „J      f       '  '''"'""'r  the 

-«r  fro.  the  testator's  dlilMr^ttn'tltre^frd^ 


if 
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s,.„l,.  tlu.  nffmis  of  tlK.  ..Kt«t..;  at  tl...  •■..a  ot  that  time 
,J    ■>  rt    for  tlH'  ^Hke  ot  Koncral  ™nvenM..u.o,  pro- 

and  interest  then  becomes  W""'".  f""^  -^«,-^^^  ^J^ 
638;  Pearson  v.  Penr.oH,  1  Sch  &  Let  10.  9  K.  K.  i . 

,.„„)  ;.Ii;,l  to  pay  a  lo^aey  .von  in  a  --.-h-    ho 
„-i„',liroetx  it  to  l.e  paid  soonor.    /  o«.o„  ,.  .W«Mrf., 
Maild   in;  Brooke  v.  Lewis,  fi  Madd.  3o«. 
""' Nothing  can  be  ir.ore  sotth^  'h-,"'f  ;„X  Z'- 
i,,,,.  ■!  direct  all  mv  stock  to  bo  applied  to  the  pay- 
Zd  O.C-S/  will  not  maUe  those    o.a.,^^r 

i„l,.n.sl    one    n.omont    sooner    than    tho>     otherwise 
V  ml     whoth.T    the    fund    boars   itd.Most    „r   not   is 
:'1:i:l.ovialin.l,ooasoof,«.onp.>JeKac-s^ 
Milomhor  a  ease  ot  GreeHUU,  v.  lia>kei ,  who..,  the 
f„„a  did  not  come  to  be  diBPosable  for  to  payment  o 
losracies  till  noarlv  forty  years  alter  the  dea.'i  ot  tno 
:t  . Xr,  ^lld  yet  the  legacies  were  '.eM  to  bear  inter- 
..,t  from  the  vear  after  the  testator's  death,  and  th( 
Conrt  t^ere  was  of  opinion  that  it  was  a  general  set- 
^X  nd  flxelmlo  that  pecuniary  legacies  bear  mte. 
St  from  the  expiration  ot  twelve  month  ,  if  there 
should  at  auv  time  be  a  fund  for  pay-ment  of  them 
and    hat  in  case  the  fund  was  productive  w.thm  the 
woUe  months  all  the  immediate  profits  belonged  t- 
the  residuary  legatee.     The   executor  may  pa>    the 
■ley  wUhin  the  twelve  months,  but  he  as  not  com- 
Xd  tldo  so;  he  is  not  to  pay  interest  for  any    ,mo 
within  tl,o  two  vo  months,  although  during  tliat  time 
;;:,;;;.  have  received  interest."    Pearson  v,  Pr.ar.o.,, 

"'^\"leKa..v  wa-s  given  "to  be  paid  out  of  the  monoy 
.luo  on  fw  Irish  mortgage  when  the  same  shall  bo  ro- 
'o -er^  '■  This  mortgage  was  not  got  in  for  several 
vears  after  the  testator's  death,  but  the  Court  held 
ilutt  the  legacy  bore  interest  from  the  end  of  the  year 
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'-■'1  entitled  to  inter  A  aU  ,:?'  'l"'  "'"  ''■«''"'-'  «  - 
■\  legacy  to  be  .-paid  „        ''«^"'  '"'"<■  ""'.'■■ 

^-'."'   V.  Lord  (]Rfi7),lR2l^,''f4''''''^'"ff  interval. 
'.''"'<'  ami  f„|l„„.ed  i     ; ;  „  Ip}':  'f^-     Tliis  was  a,,- 

l"-\»i''te.-  £]0,00n,".'7„  brnJd*'"*"*"!  '">'"'™«"'d  to 
'"■•■'""l  fron,  ,„y  m„f  ^,  .,  ^.-i  ?"  *"/  ""^  "'"'*'"  "- 
a  I'to  mtereet  in  ,his  estate  and  he    "    ■"■  '  '"'•""''■  '""' 
tor  seven  years.     Jo^.j    ^IH  tl"";"'"'^  *'"'  •"^♦a- 
"iterest  only  from  the  dite  of  ttf  f  T,  '''''••"'■^-  "'"■""'' 
"""  Co«rt  of  Appealheld  tl        ^''?'" ''  <'<''•»'.  •"•' 
^  .-ativeleRaevand  (I  e  't,    n        '  ''''■'"■'•^'  "  ''"m""- 
■^I'^ins  that  it  was  o  >1    ("te  n»'7'r''""  '"  ""■  ^'» 
'""  '"•  and  it  therefore  I  or„  •'^f  "^ '"''""  *•>«  ■■"vorsinn 
'•'  .v-T  after  the  teltatr'rde^f"^  ''""^  ♦'"■  ™"  "f 

;•'-  ^™m''[,;/t;,Tth:tvr^^''^^  -' « '^--v 

'-gatoe  is  an  infant  and         !!"*'"' ^  ''>  ^'^"--^  tho 

(2)  Where  the  leca  ee~;„  '  ■  i  ^-  ^'-  ^'~-  «>  «■  B  39' 
interest  i.s  alfow,^'  ■  w^"  'f  "*  !'''}''  "'  «>"  te-'taior"; 
testator  makes  no  other, ',      "^'"''■ntonanee  where  the 

309.     (3)  ■^^r^p.„  f,       '^eerlhaiii,  !)  Beav.  ]f>4,  7;j  jj   „ 

Of  the  teit^„r  rr;r  ^rs'-'it t"" '"' '• ''■^' 

A  leMcv  to  n  t„^f„.     f  *'*^f"'  3  Atk.  96. 
>-8  inteV^I  only  'from  tl'i  '  ""•   '"  ''""  °^  ^1"--  ear- 
;he  testator's  death     I   'S™*r  "'  "  ^«'"-  f-'" 
<^^-^'H.a.heMth^'^«-^:-nis'J;hi: 


Jl 
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to  bp  provided  for  from  the  nioiiicnt  of  liis  dciitli,  luid 
therefore  a  legacy  to  her  carries  interest  from  tiiat 
time."  But  in  /»  re  Bignold,  45  Ch.  D.  496,  it  was  held 
that  a  IfiRaoy  to  a  widow  in  lieu  of  dower  was  not  an 
exceiition  to  the  general  rule.  In  Re  Rixpin,  :i,'5  0.  1.. 
B.  386,  Mr.  Justice  Middleton  said:  "The  law  by 
which  a  legacy  to  a  widow  in  lieu  of  dower  is  entitled 
to  priority  is  now  too  well  settled  to  admit  of  question. 
It  is  in  truth  based  upon  the  doctrine  of  election.  The 
testator,  desiring  to  dispose  of  property  which  is  not 
his,  namely,  his  wife's  dower  interest,  in  effect  offers 
her  a  price  which  he  is  willing  to  pay  for  it.  Before 
those  claiming  under  the  testator  can  take  a  benefit 
under  his  will  which  deals  with  this  property  sought 
to  be  purchased  from  the  widow,  thei/  must  piiy  the 
price."  In  Heath  v.  Deiidy,  1  Russ.  Ch.  Cn.  543.  Lord 
Gifford,  M.B..  spetalis  of  the  widow,  in  such  a  ease, 
being  11  "purchaser"  of  the  sum  represented  by  the 
legacy.  If  this  is  the  true  principlt^— if  the  widow  is 
really  a  purchaser — then  it  is  difficult  to  understand 
why  a  legacy  to  the  wiviow,  in  lii'U  of  her  claim  for 
dower,  should  not  bear  interest  from  the  date  of  the 
testator's  death  .lust  a.s  much  as  a  legacy  to  any  other 
creditor  in  lieu  of  a  debt  of  the  testator. 

There  is  another  class  of  legacies  that  bear  interest 
from  the  testator's  death,  namely,  legaiMcs  cliarged 
upon  land  where  no  time  is  fixed  for  payment.  .S'/iii( 
V.  Westby,  U>  Ves.  X>3.  10  R.  R.  210;  Pearson  v.  Petii^ 
son,  supra.  In  14  Halsbury,  274,  it  is  stated  that  a 
legacy  payable  out  of  the  proceeds  of  the  sale  of  real 
estate  does  not  bear  interest  until  the  end  of  a  year, 
citing  Turner  v.  Buck  (1874),  I-.  R.  18  Eq.  301.  Bui 
the  decision  in  that  case  was  considerably  shattered  in 
In  re  Waters,  Waters  v.  Boxer  (1889),  42  Ch.  .")17. 
wliere  Mr.  .Justice  Kay  held  the  contrary,  referring  to 
Turner  v.  Buck  as  p  "unique  decision,"  and  snggesl 
ing  that  legacies  that  ara  a  primary  charge  on  the  pro- 
ceeds of  a  sale  are  a  charge  on  the  real  estate. 
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But  wliere  a  nerio<l  nf  .•  "'" 

"'the  executor,  ifflxed  f!,r  '""'  '""""  •*"••  di»<Totio„ 
'un  until  the  neWod  l,„f  7''^°;'"'*-  '"forest  docs  m, 

tor  snv,.  |o^,„H,.s.  and  dirp'pf'^^?-  ^-  *53,  the  testa- 
h™  "as  .ocaftertv  death  ^,         ""^"'"^  '"  P'"" 

f-^thj^issSr^"-- 

d"-ected  to  be  pa  d  ^Totth.  l  ^'T''  "^  *'•''<'<'  '■^ 
ands,  and  these  land  are  drrel7*K"^  "'"^  ""'■  <"' 
t'me  within  two  years  aft?,  f  J  "^  *"  *"'  ''"'''  at  anv 
-  as  to  raise  a  IZlltayZ^rV' :''''  "■•'^'"■•'^' 
J2th  March,  1890;  the  two  v»^  i-  •  '"'  •^'''atrix  died 
;"  March,  3912;  a„rfro^  fh  * !,  ?"  ^"'  ''«'<'  -■''I'ired 
«-ed  on  the  legacy^  IrTf  he  la  ?  '"'  '"'''"^'^  ^^  "  ' 
^e  interest  may  n^'  fro^'t^^'^  „r7  T""^  -'''• 

«^?^r::^:^;^-;;^-.;teinaresid,.. 
prescribed  in  the  will^fo,  TJ nT""'"^'  "'  ""  «"""  '« 
■nterest  or  the  enjoyment  of  th/"'""™'"''"'  "f  'ho 
Residue,  the  iegateeTor  lif"  il  Inrti'T  '""""'  "^  ^•"'h 
or  income  of  the  clear  rl  %        '  ""''  *"  'h"  interest 

*7«'»  V.  G««a„j,,  L    7?  "f<l«a'h  of  the  testator 

W.ere   the  whole  esUte    1   /  T'''"' '  '^''■•■"- *^''- 
""'■;^r,   the  pr„c,.eds  ime  ted  .Z"/'  f"'""'"'   '"'-' 

from  „„,  of  „,e  fund  so  eaS'"*-.  "  """'"■'->-  «■"! 
'•«ac,es  are  ,„  ,„  paid  "he lil'l  '"^■''■^'«'  '^'■ftain 
f-  -"•'■rest  ,„„||  ,;„.  „.,,„  '  «"*7  «'■'"  not  entitled  to 
'■'""'  to  l„.  extended  I  tud  the  r"'-  ""*  "^  "<"-''"i 
■^a^o"  n.i.'ht.  with  due  ;  V,,  ,"""  «"""  ""■  ™«'i- 
>■  ■'"'"'"«.  17  (i,,  .•jr)7.        '"""""■.  he  etieet,.d.     Smith 
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Where  cxceutoiM  were  (rn-crte<l  tii  invest  iiionnyB 
Ini-  the  beiielit  (if  two  iliiUKhterw  of  flie  tentiitor,  the 
iiKim'jH  to  eomp  from  his  Kenernl  estate,  it  was  held 
there  was  no  riKht  to  demand  payment  within  the  "ex- 
eeiitor's  year;"  and  interest,  therefore,  ran  from  a 
veiir  from  tlie  testator's  deatli.  Re  Flilclier  (1914). 
ill  ().  L.  R.  (i;(3. 

An  immediate  siieoifie  lepaey  also  carries  interest 
from  the  death  of  the  testator.  Thus,  where  a  legatee 
was  given  1:5,000,  a  "portion  of  tlie  stoeks  and  aicuri- 
ties  comiirisiHl  in"  a  certain  schedule;  it  was  held  that 
this  was  a  specific  gift,  and  that  thi^  income  of  tlie 
i:.),000  passed  with  the  legacy.  In  re  Martin  (1900). 
1  Ch.  370.  This  is  on  the  ground  tlmt  specific  legacies 
are  considered  as  separated  from  tlie  general  estate  at 
tli<^  time  of  the  testator's  death;  and  consequently, 
from  that  |ieriod,  whatever  produce  accrues  upon 
them,  and  nothing  more  or  less,  belongs  to  the  legatee. 
Sleech  v.  Thoriiiiitntt,  1  \'es.  Kr.  od.'!.  .Xccoiilingly,  the 
increase  from  cows,  marcs,  etc.,  fallen  after  the  death 
of  the  testator,  go  to  the  specilic  legatee.    Wnis.  ]2Sfi. 

The  doctrine  of  maintenance  which  is  applied  tn 
jiarents  is  also  applied  to  testators  placing  tlieniseh'es 
ill  loco  parentis,  though  perhaps  upon  the  cases  the 
distinction  is  something  very  nice  as  to  what  consti- 
tute* the  assumption  of  such  relation.  But  the  doc- 
trine is  not  applied  in  favor  of  a  legatee  standing  in 
the  relation  of  a  natural  chiK'  Perry  v.  M'hitehead,  (i 
Ves.  544;  or  a  niece:  Cricket  v.  Dolby,  3  Ves.  10;  or  a 
grandchild :  Houghton  v.  Harrison,  2  Atk.  329,  as  such, 
any  more  than  in  favor  of  a  stranger,  unless  there 
can  be  further  engrafted  upon  it  a  parental  relation 
assunnKi  by  the  testator. 

.\ii  exception  to  the  rule  that  interest  is  not  pay- 
able on  a  legacy  imtil  the  legacy  is  due  and  payable, 
is  in  the  case  of  a  legacy  given  to  an  infant  child  of  the 
testator  ami  no  other  means  oi  mninteiiHncc  is  ])rii 
vidcd. 


^^'VclntTret^f    ]'>;']''';:  death  of  tl,..  „.,„„„.. 

»-"v™  to  a  n,i„„r  bv  a  paro,  t  or  hi  „   "''  "     ""'''  '' 
parent.,  payablp  nt'n  f  .  •    •    "  P''"'"""  '"  '"Co 

virion  i/mado  for  1"'""  '"'""''•  ''  ""  """■'■  P- 
lowod  for  th„T  niaint..nanrp,  intorosf  will   /„    .,i 

.hrwinTh  ''r^rfrro.r"  """■«"  ">■  ""■  ''■■-  -^  -• 

to  the  period  ^,i,;;!^''";r"'""  t^o  l,.,..,,,,  n,,,,, 

wii;^^S:;„,fr/r;''  -^  ^^'^•^-^».  r..,.d  «,„.,, 

*'i"".I>ut  to  be  ;:■:,'  at  theToro  '"  '"; 

'•as.,  he  obsprvos,  "B„t  in  »I    .i^  '    ^"  *'"'  '"""'■ 

the  Court  ro™  on  ! "! L//^        .       '  ""'"'"  ♦'"'  «'"'""' 

•'-  testatrix  had  allouX    V'""  "'"^  -««"'-.el"   s 

;•""'<'  bo  no^aii„wa,rtfi,;:;!:rr''' •'■''''*':  "'•'■•'' 

'"ffaey  to  the  daughter  '"""'■'■'   ""   a   ™,itin«,.,it 

"  ie«acy  io  a  eh  Id  ^heth"  ']  "'""  "  '"""'•  «"'- 
not,  it  will  carry  interest  fr  .  "  V'"'*"'^  ''"»'''"■•  "■• 
'or,  as  a  maint .,  nee  ,r  Z  ''n  "  k ''  '"  *""•  """'- 
only  where  no  other  fun  nln  h  ?J"  *'"''  "'"  >"■ 
tenance,  for  it  is  equally  'ear  7h'»f''V'""  '"''"  ■"»'"- 
[.re  provided  for  t?,e  Zintnanoe   tr  ■™-°'!""-'""''^ 
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until  tlie  day  of  paympiit  com<>8,  n»  iii  tlii'  imihc  of  n 
li'trnoy  to  n  perfect  BtrniiKcr. " 

Ni'nrly  IK)  years  later  llie  rule  ami  cxcpptions  were 
cnmpoinliously  stated  l)y  .lamps.  I,..l.,  In  re  Gcoriic 
:>  Cli.  n.  8.17.  ITo  said:  "Hut  tlic  rule  of  law  is  well 
(•stnblisliod  ttiat  a  noiitiiiKciit  legacy  dops  not  carry 
interest  while  It  is  in  suspense,  I'Xicpl  in  tlie  ease  of  a 
le(?aey  by  a  parent  or  one  standing  in  loco  parmitis 
to  tlie  IpRatee;  and  that  exception  is  subject  to  anotlier 
exception,  that  the  rule  giving  interest  to  the  chihl 
does  not  take  elTect  when  the  testator  has  provided 
another  fund  for  his  maintenance,  so  that  tlie  income 
of  the  legacy  is  su|iposed  not  to  lie  required  for  the 
purpose." 

In  Binkley  v.  lliiikley,  l.'i  Or.  G4!l,  Spragge,  V.C, 
said:  "It  is  clear  law  that  a  legacy  given  by  a  parent 
to  an  infant  child,  payable  upon  coming  of  age,  or 
upon  that  event  or  marriage,  the  will  being  silent  as 
to  interest  upon  the  legacy,  stands  upon  a  different 
footing  from  a  legacy  to  a  stranger,  the  latter  not 
carrying  interest;  while  in  the  case  of  a  legacy  to  a 
chilli,  the  child  is  entitled  to  maintenance  to  the  extent, 
if  necessary,  of  interest  upon  the  legacy  —  this  is  h 
general  rule — it  is  otherwise  when  other  provision  is 
made  bv  the  will  for  the  maintenance  of  the  infant." 
To  the  same  effect,  Mowat,  V.C,  in  Sparku  v.  Peiriti. 
17  Gr.  519,  and  Proudfoot,  V.C,  in  Rees  v.  Frnsn;  2(i 
Gr.  233. 

In  the  recent  case  of  In  re  Boirlbii.  lioiilh/  v. 
Bou'Wy  (1904),  2  Ch.  685,  the  question  to  what  extent 
is  a  child,  to  whom  a  legacy  payable  in  fiituro  or  con 
tingent  is  given,  entitled  to  the  interest  which  the 
legacy  bears  or  carries — whether  to  the  whole  interest 
as  such  or  only  to  so  much  as  may  be  necessary  for 
maintenance— was  fully  discussed  in  argument  and 
considered  by  the  Court  of  Appeal.  Although 
Vaughan  Williams,  L.J.,  argued  strongly  that  the 
effect  of  giving  interest  at  all  was  to  entitle  the  infant 
lo  the  whole,  the  conclusion  of  the  Court  was  th.it,  by 


l.K<iA<  lf>  A.\i.  AXXllliKH,  .,„-, 

2nd  Pd.  304.  •   '^'"'P"'"!  on  Infants, 

absolute  bar  to  rorr^'i^t:;"  :TZ::^  "" 

amount  ,.fVr„i,z r  r:':;:;,'":  "^  '"'■^-  'ri-  ^"^ 

orned  by  a  considorat  „n  of  Z    T      "'""  ""^  'f'"' 
and  a  due  roeardTn  «,   i     i      """'''  '^"•'^•"n''tan,M.s. 

may  be  proper!     ;:.o;:d  tl  fo  """'"r  "■•  '""'''  «" 
.1/<-/»^j/r«,  p.  41  **''  '°  ^•"'  maintenance.      Be 

Hem^;;:,™''r,;;LV'''"  p™p'--'y  "f  >-  „wn  sum. 

tere.,t  upor„  "  „  L^',''''  <""'  ''«™  "»  "Sbt  to  in- 

tl.e  testator  UoZlZlt^TVT  "  «™""'^""  "f 
resided  there  until  th„f.  ft  '^ '"^""•'"•'s  bouse  and 
with  his  «r  ludmo  he,  Th^P  '  ^H'",-/"^  afterwards 
*"•■  "''■-■led  to  p  t  Lf,'^;,'^"^''''^'^  '"at  the  tosta- 
-nee  to  t!,e  father's  Zv    V      Z      P'nnihs.  iu  refer- 

I  .|^  latner  s  duty  ol  making,  provision  for  the 
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The  exception  I"  tlic  nili^  does  nut  I'xii'iiil  In  n  pro- 
vision for  nn  a.inlt  chiW.  Wnll  v.  Wnll.  lo  Sim  ,'.13; 
„r  n  ttilo.  He  Crane  (litOS),  1  Cli.  :I7!I.  Nor  clo..»  it 
nppiv  wlicre  in  tin-  cihh  of  n  li<'(|ui'i.t  by  ii  pcrHon  wlio 
(IcH-s'not  stnnd  to  tlic  l.'KnIco  in  tlio  relnlit.n  of  n  p«r- 
,.nt.  Marlin  v.  Mnrtiii,  I,.  R.  1  K.,.  :ilii".  A  parc-nt  i» 
\<mm<l  to  provide  for  the  mninti'nanee  of  )iix  .•liildnii. 
mill  tlie  Conrt  infers  tlint  tor  tlmt  purpose  !»■  nieant 
to  Kivc  interest,  thouKli  he  has  not  expressly  sniil  so. 

A  general  direction  in  a  will  to  use  the  ineoine  or 
part  of  the  estate  for  the  maintenance  and  educniion 
of  cliildren,  wives  the  executors  a  iliacretion  to  life 
sucli  part  of  the  income  as  tliey  may  consi.ler  nec- 
sarv  from  time  to  time  for  the  maintenance  and  edu- 
cation of  anv  of  tln>  children,  without  regard  to 
whether  s(mu.'of  the  children  are  or  are  not  more  self- 
supporting  than  others.  Re  lllnhniit.  11  O.  W  .  N-  3V.- 
Education  is  included  in  the  term  ••nniintennnce."  Ite 
IlieeilS  Will,  1  Cli.  1>.  -•■■;<>■ 

A  h'gacv  to  a  person  in  his  capucity  of  eserntor  is 
not  due  unless  lie  accepts  the  office  and  duties  ol  nn 
executor.  If  the  legatee  should  In-  an  infant,  as  he 
cannot  acceiit  the  office  initil  he  is  of  age.  it  follows 
that  a  legacv  to  an  infant  as  executor  does  not  carry 
interest  until  lie  is  twenty-one.  Re  Gardner  (ISIG). 
<i7  I-.  T.  5.52:. 

Legacies  were  given  to  grandchildren  when  the> 
attained  twi'iitv-onc,  hut  suh.iect  to  a  widow's  life  Jii 
terest.  Hotli  "the  grandchildren  attained  the  age  ol 
tweiitv-one  before  the  death  of  the  widow  and  it  wa> 
hehl  that  the  legatees  were  entitlwl  to  interest  only 
from  the  death  of  the  widow,  because  until  her  dealii 
the  legacv  was  not  payable.  Re  Siadilinn  (V.m).  4 
().  I..  R. '(i:U. 

.V  testator  gave  legacies  to  his  daughters  "t"  1h' 
paid  in  seven  vears  from  the  date  hereof."  He  lived 
more  than  seven  yenr.s  after  the  date  of  the  will.  It 
vvMs  iK'ld  the  Ictfatees  were  only  entitled  to  interest  a- 


>:i'-  frnm  the  doa,,,,    /,?,;;  "'"'^  "P*™"""  -r  o,,.. 
Oil.  "  '"■fieemitn  (1014).  i  ( .|, 
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.S.  i  s  4<in,  o-,  H  |.  ...V"""';  .''"Knhi  v.  A',,/,,/,,  ., 
"  ''■'■''K'.v  i."  1,-1,1  in  ,"  ;•  *"•  ''.""»  li"M  that  «l„.,-,. 
!'"<'nm.,li„,„   i„4,„    :^  _:  "  '  ■ '/"^  '"•^''■-  ""'.V  m^y 

.""""•  ""  tiH>  ,.ti„.,-  i,;,,i  '"  "T''  '"•'""».'  t"  ti„. 
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;'"-'".v.  a,„i  „.,,i„i,  i,  ,„',,.  "7/";'  «''.-„|  i„  ,„,„ 

'"amteaan™  .,r  „tho  w  'o     ^ n  '■';'  '""■'™'  '■i'l'"-'  fn 

"'"•  -» <■''•  n.  xn.  m  "  ""'^-  '"  ''■  /'-/ 

«ATt   „K   I^■TEH^>T. 

r"ni.l-  intorost,  at   hoj!    ,'!■/!  "'''"'>''  «"'"-«'  i.^ 
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which  wai  actually  rei-i'ived  by  the  executorH'  invent- 
menu.  Welch  v.  Adamn,  152  Maw.  74.  Thin  rate  ii. 
fixed  because  it  will  be  prenumed  that  the  estate  will. 
aftur  the  year  ban  expired,  have  actually  made  tins 
Bum.  but  also  becan..',  ai>  it  would  be  difficult,  if  not 
unrensoimlile,  t()  inventigate  how  much  interest  Imd 
been  made  in  «noh  cases,  it  i«  a  reasonable  rule  to 
adopt  the  rate  of  interest  which  the  law  has  fixed 
where  none  other  is  stipulated  for. 

It  would  seem  that  this  rule  will  not  be  varied,  in 
the  Courts  here,  because  a  hipther  rate  of  interest  is 
allowed  in  the  cotintry  where  the  testator  resided,  or 
where  the  fund  was  invested  at  the  time  of  mnkinK  the 
will.  Where  a  testator  resided  in  Anti(fun  and  brought 
an  action  in  England  to  recover  a  lepfaoy  he  was  al- 
lowed interest  at  the  rate  in  EnKland,  and  not  at  the 
higher  rnte  in  Antigua.  Malcolm  v.  Martin,  3  Bro. 
C  C.  50. 

So  where  a  legacy  was  given  in  the  currency  at 
jHniaira,  where  the  testator  resided,  and  there  wer<' 
assets  in  both  England  and  Jamaica,  the  legatee,  in 
nn  action  in  an  English  Court  against  tlie  English  ex- 
ecutor, was  allowed  interest  at  the  English  rate  only. 
Umirkf  v.  Hickettn,  10  Ves.  330. 

Where  the  trust  funds  have  been  employed  by  the 
trustee  in  trade  the  interest  will  be  computed  at  a 
higher  than  the  legal  rate.  Henthcnte  v.  Hulme.  1  .1. 
ft  W.  134.  So  if  the  trustee,  being  in  business  or  trade, 
mixes  the  assets  of  the  estate  with  his  own,  even 
though  he  denies  that  he  used  the  funds  in  his  busi- 
ness.   Williams  V.  Powell,  15  Beav.  461,  91  B.  B.  509. 

Instead  of  the  higher  rate  of  interest  the  legatee 
ninv  elect  to  take  the  profits  made  by  the  executor 
iisiiiK  the  trust  funds.  .lone.i  v.  Foaall,  15  Beav.  388. 
92  E.  E.  473. 

The  general  rule,  apart  from  the  context  of  the 
will,  is  tliat  a  legacy  shall  be  paid  to  the  legatee  in  the 
current  monev  of  the  country  where  the  testator  was 
domiciled.     It  is  immaterial  that  the  legatee  resides 
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""'•iition  of  the  tL.i  ,(„r  ,«  .„  .    '  ;  '"''"'■"■  '"■  ""Vf  111.' 
"  -S  and  that  the  res  dn.;  "fl"  ".'"''  "'"  ■■■""  "•'  ^'-i 
"»•  question  as  tolXiol  j^v  "'''  """";':  ""'»•  ''-i'l" 
If  the  legatee  reoiiire     ^         «"""™"y. 

'V,i>im.,.4e„c  :  ;rr;;' '"''■""- 

"■'"'"'-•-■.■.I.  i„.  „,„s,  „  '  ,;,'"■.""-•»  -"■  '■  ^..■ 

V.>s.  4C1,  l"'«i<^rit.     Cockorcll  y.  Unrh,.,,   \- 

-•■■"';.v.  which  ultirnntolj  c^nV,  ,r,    ■    '.",•'"""">"  .ur 
'■•  E"«'«".l.    It  was  held  "h.  r.  T^^  '""  "i'  "''■^'■l-' 

.-.■nnttanee-the  value  wa     to  I,  I""''  '"' ."-VM"-'-  "f 
■'  tlie  standard  par  „f  ox-^.'l,,  1,       '""''""'■''  'K-rordin^- 

"•  "•«  time  of  pkv;iLt  "'''""^  '"  ""■  «^''>'"l  n.... 

Where  exeeutors  pav  „,    or„I  i         • 
<>xpiratioDofavenrfrn„  <?    T        '•'Kacies  before  the 
•I'mry  legatees  ™n„o    e"a  ^^  'T'"'''  ''"'•"'  *'"•  - 
paid  from  the  date  ?f  ta     , ''  T!,""  *'"■  -'"»  -' 
*'•<'  year.    /„  ,,  J„i„jp^  %"]    "  /  -  expiration  of 
«iipp.  J079.  "'"""•<?  .1  .i.iate  (ww),  ]eg  jj   y 
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AOENTS. 

Se.-ti.>ii  22:  of  till-  Tnist.M.  Act  is  as  follows: 
2'»_(t)  A  trustoc  mav  appoint  n  solicitor  to  bn 
liis  aRont  to  receive  and  Rive  a  disclmrKP  for  any 
monpv  or  valuable  consWeration  or  property  receiv- 
able bv  the  tnistee  under  tlie  trust. 

(-1)  \  trustee  mav  appoint  a  banker  or  solicitor  to 
1„.  his  asent  to  receive  and  give  a  discharge  for  any 
money  payable  to  the  trustee  nnijer  or  by  virtue  of  a 
policy  of  assurant'e  or  otherwise. 

(3)  A  trustee  shall  not  be  charged  with  a  breach 
of  trust  bv  reason  only  of  his  having  made  or  eon- 
cnrred  in  making  any  such  appointment. 

(4)  Nothing  1.  ".is  section  shall  exempt  a  trustee 
from  anv  liabilitv  which  he  would  have  incurred  if 
this  Acthad  not  been  passed,  in  case  he  permits  any 
such  iiionev,  valuable  consideration,  or  proP"ty  *» 
remain  in  the  hands  or  under  the  control  .f  the  banker 
„r  solicitor  for  a  period  longer  than  is  reasonably 
necessarv  to  enable  tlie  banker  or  solicitor  to  pay  or 
transfer  the  same  to  the  trustee. 

(5)  Th.is  section  shall  apply  only  where  the  money 
,.r  valuable  consideration  or  property  was  or  is  re- 
ceived on  or  after  the  4th  day  of  May,  1891. 

This  is  similiar  to  section  17  of  the  Trustee  Act. 
1893  In  England  the  appointment  of  the  solicitor  is 
sniiicientlv  made  by  entrusting  him  with  a  deed  cmi- 
taining  a' receipt.  In  Ontario  it  may  be  evidenced  111 
Hiiv  manner  shewing  an  appointment. 

'  In  Br  Brin:  3f.  Ch.  1).  24.3.  T,.  C.  Selborne  said  this 
Mition  does  not  substantially  alter  the  law  as  it  was 
administered  bv  Conrts  of  Kcpiity  but  gives  it  tW 
nnthoritv  and  force  of  slatute  lav.,  and  throws  the 
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jju  executors'  accovsts. 

Board  of  Works,  27  Ch.  D.  592,  it  w<«  held  that  one  of 
several  trustees  cannot  in  general  be  authorized  bj  his 
co-trustees  to  receive  trnst  moneys  ^"^  S'^'^/  ^ood 
rceoM.t  This  decision  apyienrs  to  still  hold  good, 
hough  it  may  be  that  when  one  of  the  trustees  .s  a 
solicitor  he  may  be  appointed  agent  under  sub-sect,on 

(2). 

Where  trustees  are  expressly  authorized  to  retani 
or  invest  in  securities  payable  to  bearer  with  coupons 
attached,  thoy  may  deal  with  them  m  *«  way  us°« 
with  prudent  men  of  business,  and  may  deposit  such 
™  urfties  in  their  joint  names  with  the  estate  bankers. 
But  such  securities  should  not  be  allowed  to  remam  m 
the  hands  of  the  solicitors  for  the  trnstees.  It  is  no 
,,art  of  a  solicitor's  duty  to  cut  off  the  coupons  and 
collect  them,  while  tliat  is  the  duty  of  a  banker.  In  re 
Dc  rnthmiier  (1900),  2  Ch.  529. 

An  executor  who  employs  a  solicitor  ns  aKCit  is 
bound  to  supervise  his  mannsemont  of  tlie  mnlt-rs 
entrusted  to  him  and  to  take  all  due  prcautions,  an. 
cannot  escape  liability  for  the  misapt-mprmtion  of 
trust  funds  committed  by  such  asent.  although  he  w»- 
of  excellent  standing  prior  to  the  uusappropnat.or,. 
Low  V.  Gemlcy.  18  S.  C.  R.  6B.-,. 

Tf  trust  property  be  put  within  fli.-  ."ntr..!  "f  per 
sons  who  ought  not  to  be  enlru-ted  with  ,t   «"''  •'    '•;;^ 
is  therebv   sustaine<l,   the  .xecnt-.r   w.ll   he  l.aW^; 
,nnk..  it  -'o.wl.  how,.v,.r  m.-M-etcl  the  result,  and  how 
,.ver  free  such  condnct  mav  hav  Iw-er,  from  »»v  .n, 
proper  motive.     NVcossit>.  which  inclo.     ■  the  regular 
'■ourse  of  business  m  administering  the  property    w.tl 
..xonerate  him.    But  if  witl;nut  -uch  '>7'"»«'«>J^'-  '- 
instrumenliil  in  giving  to  th.  person  who  makes  d, 
fault,  lie  will  be  liable.  alth.>ugti  such  person  b<;  a  c. 

,.Ne,.ntor.     CUn.nh  v.  0^ ■  «  Sim.  594:  Aa«.,/orrf 

Gn^riimtr,  U  Ves.  333. 

WlH.r.  „  trn.st,.e.  a  solicitor,  allowed  n  confident.il 
,.lork  and  .•M'hier  of  the  firm  of  -.licitor..  of  which  h, 
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and  ap.nt».     Ami  l.o  points  ..nt  that  non.'  ..r  the^e 
instane..  mav  properly  fall  undor  the  head  ot  cases  of 
i;U.sitv,  bui  there  is  no  liability  because  th..  trustees 
:,.t.<l  in'  the  usual  method  of  buwne-ss. 

IfHwl    MH..   further  cites  the   case  of  Uncoil   v. 
Hon,,,.  r,Ves.  331,  where  it  was  held  an  executor  was 
,„„    lialrf.   for  the  loss  of  u.ouey  Iransimtted  to  an 
att,.rucv.  who  was  a  co-executor,  to  pay  debts,  and  who 
a.l  ,„isappropriated  the  n,<,ney;  aud  Lord  Loughhor- 
;,;,1  there  lavs  down  the  rule  that  if  tbe  bus,ncs.s  was 
„.a„sact..d  iu"tl>e  ordinary  manner,  ""l-^^^  ''";■■' .^ 
son...  ,.ircun.stanc,.  of  suspn......  the  """y""^  f  "^^ 

„av..,ent  was  fair.  Su,.,.os..  be  had  pa.d  the  mone  to 
his  own  .■l,..-k,  a..d  the  cb.rk  l.a.l  r..,,  away,  he  puts  as 
b,.i„.  withi,.  tl...  sa,..e  prineiple  of  I"-"te.-tmn.  And 
th  .Master  of  the  Rolls  sums  up  the  effect  ot  Bacon  v, 
ILuo,,.  as  hei„«  that  whc,  you  „mst  ...-.-essar.ly  e.nploy 
au  as..nt,  ..r  where  yon  n.iKlit  reas..nably  ,n  the  ord.n- 
ary  course  of  busin..ss  employ  an  as<.nt.  and  you  use 
due  diliKence  in  the  selection  of  your  asent,  you  are 
..ot  liable  for  the  wnsequences. 

In  H,  HV"»,  W.all  v.  A,>'lr,',rs.  +2  Ch.  D.  (..8, 
Kekewicb,  .).,  savs:  "A  trustee  is  l.»u...l  to  exere.se 
d.«retion  i..  tbe'  ,.boi..e  of  ««e,..s,  b.,t  so  lo.jR  as  he 
s,.leets  persons  prop..rly  .p.alitied  he  cannot  be  made 
responsible  for  tbeir  i..telliKenee  or  the.r  honesty  ,  he 
do,.s  not  i..  anv  sense  Kuarantee  the  per  onnance  of 
their  duties,"  '  It  would  not,  of  course,  be  a  proper 
exercise  of  discretion  to  employ  an  aRent  wbos..  I.o.i- 
estv  is  open  to  question. 

Keasonableness,  in  this  connection,  is  discussed  by 
Mr  Justice  Kekewieb  in  the  last  mentioned  case^ 
.•Consider  for  a  moment  the  position  of  hat  spee.al 
a«ent  called  a  trustee  as  regards  the  pos.tion  of  sub 
ZZ<  He  cerlainlv  has  the  right  to  appo.,.t^  hem, 
it  an.lso  far  as  tne  work  of  the  trust  reasonably  re- 
,,„ir^s  For  instance,  he  may  appoint  a  broker  to  inak. 
„r  realise  investments,  or  a  solictor  to  do  legn  busi- 
ness: an.i  tbe  power  .^f  empl»yme,.t  i..vohes  that  ot 
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to  what  nrc  the  wishes  and  opinions  of  othprs.  os,,o- 
cinlly  of  lliiwB  who  nro  intorostpd,  beforp  thoy  fuUy 
dotprmine  what,  in  thp  pxercisp  of  thpir  own  discrption, 
they  think  oxpediont;  and  I  think  that,  in  this  casp. 
thpro  is  no  evidenoe  that  thp  Iriistops  <lid  morn  than 
they  propprlv  mlRht,"  And  Lord  Selbornp  sand:  "Tt 
would  hp  extremely  dangerons  to  hold  that  trns  oe«. 
havin"  such  a  disorotion  to  pxeroiso.  miRht  not  liilly 
disours  with  thp  beneficiarips  the  rpasons  for  and 
against  a  particnlar  dpoiBion.  without  running  thp  risk 
of  being  lipid  to  apt  against  their  own  .iudgmpiit.  if  they 
should  disrpgard,  in  the  pnd,  ob.jpctions  to  whieh  thpy 
liad  thought  it  right  in  thp  first  instance  to  dirpct 
attPntion." 

Beoansp  a  man  is  imprudent  in  the  manngemput  of 
his  own  affairs  it  dops  not  follow  that  ho  will  pscape 
liability  as  a  trnstpp.  bv  bping  impruxleiit  in  thp  trust 
matters  pcimmittp<i  to  his  rare.  In  Rni-.  v.  Meek  14 
A  r  569.  T<ird  Hprsehpll,  speaking  of  T.eoroyd  v. 
Whitclet).  12  A.  C.  727,  and  Knnx  v.  MncKinnnn.  IS 
A.  0.  7;"):!,  said:  "T  think  thpsp  pases  establish  that  the 
iaw  requires  of  a  trustee  the  same  dogi>c  of  diligeiiee 
that  a  man  of  onlinarv  prudpnee  would  exercise  in  the 
managempnt  of  his  own  affairs;"  and  this  test  may 
now  be  rpgarded  as  established. 

(lenerallv  speaking,  exeeutors  are  not  allowed  t" 
employ  an  "agpnt  to  perform  those  duties  wlueh,  by 
■icpppting  the  office  of  executors,  they  have  taken  upon 
themsplves;  but  thprp  may  bp  very  special  circum- 
stances  in  whicb  it  may  be  thought  tit  to  allow  them 
siKh  expenses  as  they  may  I^ivp  jnenrred  in  the  em- 
plovuient  of  agents.  Wfis''  y.  DM.  3  My- &  T<„26;  41 
li   ^i.i-.Hopkitison  v.  Roe,  1  Beav.  180,  40  B.  «■  .^•^■'. 

'i'mstees  are  entitled  to  choose  the  solicitor  and 
hanker  tliev  employ.  In  re  Cleveland  (1902),  2  Ch. 
,350-  and  it  is  said  thpy  are  not  bound  to  regard  the 
dirpVtioM  of  their  testator  in  this  respect.  F^^t^'^J- 
El.ilei).  19  Ch.  D.  .'i18.  An.l  see  Fn)  v.  Tnpxon,  ZVi  Lli. 
n.  2(!8. 
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act  forX^fet.rjifr::,^.^'' ™"''"'-^" 

■iToptod  to  invost  *5  000  fnl  .^  -i^  "-xpnutors  wore 
had  told  th.  MooHtorsT,  R  i'J.''^"^-  '^'"'  f^ft-^r 
and  nftor  tho  to,,t„t "'  'deaui  B  "t^mr"  •'"■'  *'''"'^- 
had  mvpstwl  this  ,um  on  ™     I  *'"'  "t'^nitors  ho 

«a.s  then  dixeov  rod  That  tr'J^fr'  "'  '"'■''•  '"«'  ''' 
-that  he  had  prbahlv  dto''''*^™ ''"•''■■  existed 

before  the  testato™ath  The  ""■■  T'"'  '""  *''^-'"^ 
'he  statement  made  t„  them  bv  bTT T'  '■'"■^''"''  "" 
"•I'-e  of  the  estate  In  n„  , '  u  '''"'"''•'tod  the  bal- 
the  exectors  it  ailed  on  I '  d'T  ^''  "■;  f'^"^  "^'^'^^i 
M  (now  eh.  7-,  soo  ^^R  S  n  i".?.';  !  "  ''''"''"''""' 
^«aid  that  B.  wa.s  not  the  a.on? of  h  ' '  "*  '"""•  •^■-^■• 
t"  render  thom  ro^mnliZ  I  u-  f'''''"^"'''  >""  "' 
which  were  done  neitt"  'h  %  "  f""''"le"t  aots. 
<h"ir  privitv.  nor    o      hei    h     7*  "'l^'""'''-^-  ""■•  ''>*>' 

aocS:r:,?:^-;j;|^^an  -""...ant  when,  ihoir 

'-  »..-  in  whioh,  a  3  nf  ,  T""'  """  ""  ""'•■•'•'"■"" 
P'fdent  man,  ao  n<.7  '  1  Ir  ""''■"'  '"'  '"'"'"'■"x.  a 
n  person.    A^^^  v!  ^^n^^    ":^^'^^„7;,"V7'.;;"y  -^..oh 

-ntitle,!  to  ha;o  t  'oir  h,„k/:;"'"'  ""■""*"''^  "■■"  ""• 
accountant  morolv  in  or^     ^  ''"T"""*  ^"l'^  ''>■  •'"' 

ff'-  /?«r6.rf,  81  H„,"  (K  ^.|"4«^-^  themselves  tronhlo. 

»»'^'^'':'Z:^T"-  '"  ?■  ":  "«"•  --"">-  wore 

-kin.  np  a;:";::;!, '  ,:;,a":r^;r  ^t'"""-  ^- 

on  his  domand,  hut  n,.t  n  s  17  •  i  V  ''''""'  '/'"'  '''"■-' 
ant  for  making  1^:"":;'""' /"*'"-  ■^"n"'  .•.oo„„„f. 
Master's  ofBoo/.A^^n I,,/'™.""  '"■'"■'^''t  '"'"  the 
-'-'-  ''Afiscollal::  :(™;[;«;:j;-  hookkoop,.,..  soo 

-^^^'l^ti^;^''--: '-  "•■'"  •"- 

"™^'e.  „„,„,  ^;„  ,1::^ ,.  ^4  ,, ,  i^'t'"'-^-  '"'^'"'^- 

property.  ,„r,.ooivo,|,,don„I        "  '"'"'■''  ""'  t™^' 
"'^'"""t'n""c.v:Imf  they  must 
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nut  allow  it  to  remain  in  the  auctioneer's  hands  for  an 
tinrearionahle  time. 

KxiTutors  should  deposit  trust  nxmeys  .i|i  a  bank 
IH'iidin^  inverttment,  and  will  not  be  liable  for  the 
I'nilnre  of  the  bank,  unless  the  money  is  left  there  for 
an  uiireaHomiblti  time.  Johnson  v.  Newton,  11  Hare, 
KM).  Where  exceutors  deposited  monies  with  the  Bame 
person  the  testator  entrusted  his  money  with,  though 
licit  bankers,  thty  were  held  not  liable  for  loss. 
Oorchfstf,  w  Eijiuffhnm,  Tarn.  L^9,  31  K.  R.  <I7. 

Hut  if  executors  unnecessarily  leave  trust  money.-; 
in  a  bank  when  they  ouffht  to  have  invested  them,  and 
the  bank  fails,  tliey  will  be  liable.  Chnlleii  v.  Sliipm<in, 
4  Hare.  ."iS');  Reliden  v.  Wenley,  2i)  Beav.  2i:i.  In  one 
<*ase  it  was  hehr  that  moneys  should  not  be  left  on 
deposit  for  more  than  six  months  without  investment. 
CdUii  V.  Conn,  51  T,.  T.  77'».  This  must,  however. 
dejiend  on  the  e.ireumstanees  of  each  i)articular  ease; 
(he  aniimnt  of  eash  on  lm?id,  nmount  required  for  dis- 
tribution, the  period  of  distrihntion,  ete. 

An  executor  eollecte*!  a  larjje  amount  of  money  be- 
lon^fin^'  to  the  estate  and  dep()sitetl  it  in  a  savings 
hunk,  and  paid  the  debts  of  the  estate  with  his  own 
money,  ehar^qnj;  the  estato  the  ainfmnt  thus  paid. 
The  hank  faile>i  and  a  considerable  nmi^int  of  the  de- 
liosit  wa*«  lost.  Held,  that  he  had  no  ripr'.it  to  mnke  tlu* 
estate  liis  debtor  by  advancing  money  for  it  when 
there  was  ample  money  nt'  llie  estate  for  this  purpose, 
jiiid  that  the  loss  was  therefore  liis  own  and  not  that 
nf  the  estate.    Guthrie  v,  IVherlrr,  '}}  Conn.  1>*07. 

To  absolve  ii  trustee  from  iinlvility  for  loss  by 
bankers,  apents  and  .^ther  iwrsoris  is  nH<'(>ssary  that 
he  should  not  dcx  liitc  froni  TJm-  lin*'  o*  liis  duty.  If  he 
allows  nuuiey  whieii  ou^lit  to  h*'  in^est^'d  to  remain  on 
deposit  with  a  banker  an  unr**a»H)nabl**  time,  he  is  re- 
sptmsihle  for  any  loss  eaosed  'fry  th'-  banker's  insol- 
vency. Fletcher  V.  Walht.  ;i  Madd.  7::.  IK  R.  R.  V.Ki, 
NfVton  V.  Hrid,  9  L.  .1.  Ch.  L'7;i:  ami  will  !>.•  iiahle  for 
the  |o.«s    ■■  irilf-n-st.    Spnitt  v.  WH.soh    !!»(►.  R.  28. 
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^"•nrely  inv,.H,..cl,-  alir«-,.M  """'    ''"'"'»   "be 

>■"!"•«  i"  the  bank  wh m      ,       "  '"  '"""''"  '"'■  •<-" 
"■c  failure  of  CuZ,  "'■■■"""""■I"  '■■■•  «  los/;!;, 

I"  many  easos,  Iiowli,,,.    .1 

"-"•o  of  two  at  n  bank  unH  '^"""'''  ""<'  '<■'■'  a  hal- 

f<'"n,.o„  ™o„t|,s  aft..,  „r    ,.„^     ;"'/'-'  ''>■  »'"^  "ill 
'^-'^"■■"  tin.  i„o,-(„a^,,.    '  "'^.  ''""'I'  "t  llio  L.stator,  a.nl 
"P  '0  tlmt  ti,n..  bad  b Zin  I -T"  '"'  ""  ''«»■<•  wl    ' 
7'"  a..d  half  tb,.  ,?;:,"  tf  T'""-'  '''"P"'^  pa  • 

:^f"^iens^^-;-^^ 

I'^/'o-'ils  nmnpy  with  "ud,  hrnt  '^ '""  'f  «  "■"«"•,. 
"<  f""nd,  that  is  i„  em.o  ^"^"■  ""*"  «"  i"v..st„,o„t 
;"^"  I..-rs«nal  ,so,.n    tv  and    ^    'k^^'  ''  «"  '^o  b'-ok"™ 

"'--;••  /?-.,„  (S^/p.^™';'. « ^.  0.  p.  m,.  n„Z 

'■'•"";'"  t"  «-"d  tin.  m  .;;r,^rrr-,'""'  •*  '■«  f"""-!  ■■! 
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IliB  borrower  or  his  order.    Rowhind.  v.  Witherd-n,  3 
M.  &  (1.  5(>8;  Floyer  v.  Bostuck,  3")  Beav.  603. 

F.iitnistinjt  n  Kilicitor  of  Rood  repute  with  money 
to  pay  a  debt  which  the  solicitor  snid  had  been  com- 
promised at  the  sum,  is  n  proper  act,  and  the  trustee 
is  not  liable  for  the  misappropriation  of  the  money. 
He  Bird  (1873),  h.  R.  16  Vai  203. 

E.\ecutor9  may  employ  a  solicitor  or  debt  collector 
ill  collectiiiK  debts  owinj?  to  the  estate,  where  such  is 
the  usual  course  of  business,  or  where  the  eollectiou 
can  be  done  better  by  adopting  this  course;  and  if 
money  is  lost  by  reason  of  the  collector's  insolvency, 
the  executors  are  prima  fncii-  not  responsible.  Re 
Drier,  2(i  Ch.  D.  23«. 

If  an  executor  deposits  trust  funds  in  a  bank  to  his 
own  account,  and  mixes  it  with  his  own  funds,  and  i.ie 
bnnlc  fails,  the  executor  is  liable  to  make  ROod  the  loss. 
Fletcher  v.  Wall.fr,  3  Mad.  73,  IS  R.  R.  19,5. 

Where  executors  sent  money  to  their  solicitor  to 
obtain  probate  they  were  held  not  responsible  there- 
for, but  were  held  liable  for  money  sent  to  him  pre- 
maiurelv  to  pay  legacy  duty.  Cnstle  v.  Warlaiid,  32 
Beav.  660. 

In  tlie  case  of  Jonett  v.  Leufis,  2  Ves.  240,  (foods  liad 
been  stolen  from  a  solicitor  to  whom  they  had  been  in- 
trusted by  the  trustee.  In  his  judgment,  Hardwicke, 
L.C.,  thus  states  the  law:— "I  do  not  know  that  a 
bailee,  executor,  administrator  or  trustee,  are  bound 
to  keep  goods  always  in  their  own  hands.  They  are 
to  keep  them  as  their  own,  and  take  the  same  c^re;  if 
therefore  a  man  lodged  trust  money  with  a  banker,  if 
lost,  in  manv  cases  the  Court  has  discharged  the  trus- 
tee,'especially  if  lost  out  of  the  broker's  hands  by 
robbery.  In  the  present  case  what  has  been  done  is 
what  she  would  have  done  with  her  own;  leaving  them 
with  her  solicitor  in  order  to  be  delivered  to  the  plain- 
tiff when  proper  so  to  do;  and  why  might  she  not  do 
that!"    See  also  .Inh  v.  Jnh,  6  Ch.  D.  562. 
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nanaKe  tlio  estate  will  not  h„  „m  '1  ''"""""'"i""  t,. 
ment  commissions  Mid  ♦  .     "■'^''  "»  "  'Ji«b„rse- 

moneys  were  invenM  J^i"''  """«  »'  *'»-  e»lato 
n-  J'-  R.  418.  folio,  ';,  ^f  ^"^  ^'  -^'''--  (B.C.).  40 
R.  308.  ^     *^  ^-  *'■'""'/  (18!)]),  31,  \^r 
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l,IA«lI.mF.S   OK    AN-   KXEOrTOIl. 


I'linhnsiiifi  ExfKti'  Pioj>iitii. 


TluTc  is  uo  prinoiple  "f  «n"ity  moro  firmly  ostal.^ 
,i«,,Ia  t  .an    ha    which  forbids  a  tru.teo,  no  mat    r 
.1,0  tn>«t  i'^  created,  from  making  a  profit  out 

mmmm 

whether   the   sale  he  made  ^y  ^"'^,,J^J  f;^ 
tr„«tee  or  with  the  sanction  ol  his  oolle.i«n(  s.    r.T  v 

:i  Ves.  740. 

The  nile  does  not  apply  to  a  ,,ersoi,  named  as  . 

t.  Je:  who  ha.  ^'^^f-f  j'«-\  r;^'\,"t'o:; 

tho  trust     Stncrii  v.  K(/)/i,  1  M.  4.  K.  !•'•).  ■>" 

;:,.ra-p;rs«n  named  as  trustee  who  has  never^  - 
,.onled  the  trust.    ClnHe  v.  Clnrl;  9  A.  (  .  -•»-,    -^ 
lo  s  it  a^P  V  where  there  is  an  express  power,  in 

eun  en    oreatim;  the  trust,  to  purehase;  or  where  t li  ■ 
"r       se  is  made  with  the  leave  of  a  comjietent  C  onit. 
/•;'wr  V. /)-•«».  32  Beav.  327. 138  R.R...... 

It  follows  from  the  foregoing  that  ^l'";"7[  ".'j 
„„...„,or  or  administrator  has  so  -1.™"/'*  ,  *'^^' '™  ,' 
„ropertv  he  will,  if  the  transaction  ,s  al  ..wed  to  s  an  I 
iie  eharg;able  with  the  actual  value  of  the  property  he 
lins  purchased. 

At  one  time  it  was  said  that  to  "-f  J";;^  ™^  IJI 
imrehase  it  was  ueeessary  lo  shew  tha    the  ti  list.  .ImM 
^:  ,  d  some  advantage  in  ihe  transaction  hu,  in  i.   / 
Tomes,  supra.  T^rd  Eldon  repudia  e<l  such  a  do       ne, 
„i,d  however  fair  the  transaction  it  may  he  «■(  as.di . 


*     I 


LLVBII.ITIES  OF  A.N  EXKtL-TDR.  ;>•.';; 

The  difficulty  ,.r  examining  i,|,„„  .,ati,r«,.i,„v  cvi 
d«.ce,  ,„  tl,o  Rroat,.,-  „„,„l,or  „f  ™«os  wl„.,h.;,.  th,. 

W^  TTi-f'  ^-^'Z"^  ^°-''  '«'™"'«»f''.  i"  Pointed  out  In 
Lord  Eldon  in  Ex  p.  Lacey,  6  \>.s.  625,  6  H    K    '\ 
hupp,  so  a  truslco  buys  an  ostat...  n„,l  bv  tl„.'kMO«-- 
ledge  acqmrod  in  that  character  discovers  a  ^alunhle 
eoal  nnne  under  it,  and  locking  tliat  up  in  liis  breast 
ontens  into  a  contract  with  his  cestui  [uc  trust   it  lie 
ehoo.o  t„  deny  it,  how  can  the  Court  t/eat  a,"ai,  st  1 
denial?    The  probability  is  that  a  trust..,.  wl,„  I    ^ 
once  cncived  such  a  purpose  will  „e^er  dis.-los,.  i, 
and  the  cestui  que  trust  will  be  eflecfuallv  defrau,l,.,l  '■ 
Ami  in  Rr  p.  Bcwelt,  10  Ves.  m.  it  was  h,.|d  tii.t 
to  set  aside  a  purchase  by  a  trusti-e  of  the  trn.^1  pro 
perty  It  was  not  necessary  to  shew  that  he  ha,l  ..ai,,,.,! 

f    „n  tl"     T--    """•''   "  '""■"'■««■  '-^  "'"   ■■•    "'-■l-' 
.  n,  the  c,.sl,nquc  trust,  hut  a  purchase  bv  the  tr„<- 

-  fr,™  h,„„s,.lf.     ..The  ml,.  I  tak,.  to  b,:  this-,,,,, 

la    a  trust,.,,  cannot  buy  from  his  cestui  „ue  trust.  1„, 

ah,.  sl,al    no    buy  from  hi„,s,.lf...    £.  p,  ,,„;„,, 

•     -«.       he  trust,.,.  ,s  boun,l  by  his  dntv  to  his  r,:t,i 

,   1,     'h       ;  "T'T  ''"    ""•  '"-I"''!"  kn,nvle,l,..  to 
■na  ,1,.  I„i,„  s,.||  ,!,,  „,,s,  ,,,„,„.,,,.  ,„  „„.  ,    ^ 

ma.-.     ri,ath,.i„,so.t u,.sti„n  wi,at  kno;i,.,lt 

"    •'":  "  "'" •  ""'"  «-l'"th,.r  h,.  has  fairlv  «iv,.„  tl„. 

':"""  '"  "'"•  ^"""- «0  to  the  rest,,,  ,,„,.),:.„  „,,  , 

Uu^^Tr'^T"'"  r  *''^  ""f"'"^^  '"'  ""^  -''■^■'"'-  '/■"■ 

,1,  safety  t,i  tl„.  pai-t,es."   lb. 

the  lope  of  be,,,,,  able  to  repurchase  it  for  hin,self  at 

■luate  or  tl,e  sale  improper  in  other  respects      In  a 

orone"rtr'wr'""\."^  ""P™P""  '^""""'^^  ^'^^  «'«  t™^* 
propertj,  where  the  parties  suspected  and  who  might 

nn  dead     f         *"  ^'"l,"  ^""«f««'-y  explanation,  ^le 

L-r\     ",™f  "»«>''<'  oxplanation  of  the  evidenc, 

'•onsistent  with  the  honesty  of  the  suspected  transac- 
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tion  can  be  found,  tlio  Court  will  adopt  it  rather  tliaTi 
dr™;  Werenoes  from  the  evidence  which  are  unfavor- 
nbirto  the  good  faith  of  those  who  are  no  longer  abl. 
?o  explain  their  act.  and  written  words.  That  a  trans- 
action was  legal  and  honest  .s  %Vr<>''^fjon  "^^^^ 
which  is  strengthened  by  lapse  of  time.  In  re  Po.'^Ue 
Ihwaile,  GO  L.  T.  514.  ■ 

By  an  arrangement  between  the  execuiors  one  ot 
,hem  took  goods  of  the  estate  at  the  »™«  "J  |^?^' 
after  the  same  had  been  valued  by  app.ai  .ers  at  $7.«. 
The  Court  ordered  the  executors  to  be  oharge.1  w.t h 
^733  and  interest  thereon.  Cudney  v.  Cudney.p  Gr. 
ts?/  Vn  executor  cannot  buy  the  debts  for  his  own 
bonofit.    B:r:  p.  i«cej/,  6  Ves.  625,  6  R.  B.  .). 

A  purchase  by  the  administrator  "f  P'"-"™"'  f": 
per^-  of  the  estate  at  its  appra  sed  vaue  w,ll  not  be 
f,pheW  whore  there  is  any  ^"^P''''""  "  J^j  ""s""" 
fairness.    Quec^y's  Estate,  12  Luz.  Leg^Bev.  .5 

In  the  ease  of  In  re  Norrington,  Bnr,dley  v  f  ar  - 
ridge,  13  Ch.  D.  654,  the  executors  had  "»  "'-"^ ';  ^;;^ 
cretion  to  sell  and  convert  the  estate,  bhorth  alter 
;::  death  of  the  testator  the  executor  i;^;;;^^^;.'- 
.■based  the  business  at  a  valuation.  The  Court  sol 
asfde  the  sale  and  Partridge  was  ordered  to  account 
?,  the  profits  after  deducting  .iust  «"-'-';"'=-  "^^, 
auseU  would  be  unreasonable  that  you  shoud  look 
in  o  his  books  and  find  that  he  had  -nadc  a  sum  of 
pr  fit  without  deducting  from  it  the  rent.  ti>e  wages. 
and  the  expenditure  he  incurred  for  stock,  and  so  on. 
To  iut  allowances  he  is  entitled-,  to  salary,  m  my  opm- 
ion  he  can  have  no  kind  of  claim.  You  cannot  give 
slry  to  a  trustee  who  is  made  liable  for  h,s  >rregu- 

'"'^n'^xecutor  sold  property  of  the  estate  ^-r  *800t" 
bis  wife.  On  passing  the  accounts  tho  »  ^f  P™ 
bate  (New  Brunswick)  found  as  a  ff  t  that  the  pro 
pertv-  was  worth  $1,800,  and  ordered  the  execu  or  o 
r  unt  for  the  difference,  and  the  3«d^ent  wa> 
affirmed  bv  the  Supreme  Court  of  Canada.    He  Daly. 


Daly  V.  Browu,  39  S.  C.  E.  l"'     s,.,.  n    n       ,, 
Ci.o«  V,  Donaldson  (1904  , 1 0     V  K   290  ^i      ""' 
.v,s,„„a,   Court  rovorsod' {ho  finl,^'  f  Vm"!? 
than  its  actual  value.  '"'  -H'''^- l.-n,.l  nt  l.ss 

in  it ';!„'"';" ';'' "" '""""  '^"  ™'« "^ » '""••i"i  i^t'-st 

thi  rent    „r  r""  ""-"•■'  "  ''"''  "•-  '■'  '"'""'i  t"  P    • 
.    ont;  or  IP  may,  at  tho  option  of  tl,o  a.tui  Lr 

I  ■'-';   •«■   mad,,   to   apoount   for   fh,.   ,„,,|iN       /.', 

//"//A<>,  0  Ws.  fil7,  «  R.  R.  1.  '  ■      '-■'    ''• 

It  makes  iio.difroi-eneo  tliat  tli,.  «■,!„  i     i 

;  an«..ro^s  that  thoy  a-o  w„oliy  t^^d  ;":;:: 

no.oiy  d,.,.lar,.d  void  wher.  dama^-o  lias  a '..■,, 
tliom,  or  fraud  is  mixo-'        with  thorn     Tl,         i 

hold  guilty  of  fraud.    Kelly  y,  p„,t,   g^  j^,  y  '  ^^ ' 

In  caso  of  a  purcha..e  by  a  partaor  of  tho  ;xooii)or 

with  partnership  funds,  the  executor  is  1  ahl,   f,        o' 

E.v— 1!-, 
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K.  a  s„li.'i1"i-,  was  ...»■  "f  tl.r.M.  ,a,„l!.'a^v;>s.  anj 
,„.,., la.  solicitor  fnv  tl.o  m»rt«a«o..s  ,n   s.Um.u  t  ,o 

.7  "      '     ,,,.      V    wa«  al^i)  a  s  laroliiiWiT  Ml  tlic 

::;,:^':;;;.';i;:;lt..;a...n.r^.;ujin.t,a..a,... 

/.•„m.r  V, /■•«.«/■.,■  ti"M'«'.  40  Ch.  D.  .U...  ^ 

\„  a.ln.ini-^trator  has  la.  ri»,'lit  to  purclmse  in  Ins 

1  t    ,  s  a-ritf' s  sal,,  ni.rt"  oxooutions  issuo.l 

owa  nfi.t  at  a  '"I    "",„.,,,,,,,,,  ,,,,,,  ,,,,o  hold  by  lu.a 

r  "'^'Tltr  snto-    s  ™   1    «;  h..  .ioos  his  own,  and 

;:^;\':^s  ;;:!:.:;..>  t,,s....  that  th..,..,por^i-';^ 

arnwh  as  p.ssihhv    M,>nt„nn,en,  v.  WncK  86  S.  A\  . 
Rcii.  KKHi-  .      ,  „ 

V.  t„  the  dutv  „t  I  trust..o  wla.  has  ..hta.nod  from 

s,.,.  «»•/,-/■  V.  Rk'ier.  7  A-  H-  ^f*- 

Profit  nut  of  the  Estate. 

•^-''T^.*"rto;:?r;^;^'t;rwwcrr 

;:rre— ?  r:*.S.a;o.  to  a^onnt  fc  all 
„.olits  made  by  or  out  of  the  estate. 

Wh-nov...  a  trusteo  violates  '"«  'J"*/'  -"'J^t. 

sain  which  he  has  made.     All  tnc        e 

r„  th..  wrongdoer,  while  no  VroM^l^Zl^'^Zs" 
,,i,„      Per  Lord  Bronsham,  Doric,-  v.  .So»ir..<,  .  m. 

K.(w5,  .SOR.  U.  :'.I7. 


U.lfllLITlKS  OK  AX   KXKCiTnR 
<1<'\ISP    lli'.inffod     (o    tl,„    f,.„„r  ''>'■'•'<  tlllStCC.yi.t    till' 

interest  only     '^'"'™'*"'  *'"'>■  ''"'"  -"ntitled  to  simplo 

i«<-i.,  V.  Lew/s,  1910,  \r.  N.  217.  '  '"' 

actinias  executor  ea^^^e^^;;^  ,,«:;',;:  -W-V 
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dirontnrs  as  m,  nuc-tionoor.  //"'/.  v.  SUw,l.n-d  Umd 
Co.  (inilV  1  f^l'-fil^-  u 

A  mnrtKnROo  with  »  '^"Y"  "^  „^''  ,i„„  „f  (ho 

of  n  linn  of  allot Limc.Ts.     II.'  ""'K  y"-„  ,  . 

olmrm-  n  cnnimlssioii  mi  the  sale  MiillHot^oii  v. 
C  "rf  .  in  "v.  3.  inc.  H.  R.  -270.  An  niictioneer  m  sno  , 
f  .  wouLl  n,.p....r  to  l.o  ontitl.l  to  Ins  oUavK-  f 
appointod  by  tl,-  roiirt.    .Inio/rf  v.  Gan.r,  If.  I..  .1. 

'Tn'an  n<ln,inisl ration  ac-tion.  tlw  solintnrs  for  tlio 

l.at  sai<1:  "If  an  aotinn  is  bronsit  by    b.  n       ,     nop  , 
,,  ,    „,    i,v    son,..    Olio    boni'l-KMally    iiitoiosto.      n     lo 

.'„       for  an  aoeonnt  of  tli-  profit  reeoivo,!  by  tl 
;;!:;,it'or!  I  l  not  s^  what  aiiswor  bo  wonbl  H-'o  to 

To  tbo  sanio  offoot  is  /"  re  /•;,"»...  SH  Am.  S*  R    -^ 

7„+';^;o  a  oontraot  by  an  '^^^'^'^^jXZ 

,  t,  rnovs  bv  whicb  l.o  was  to  rooo-    .■  a  portion  of  tlio 

'.0     tiV  s^-vioos  remloro.1  by  tlio  attorneys  to    bo 

sHto   was  liold  to  bo  a^jainst  public'  p.iUoy  aiol  v.n  1 

AVI  or    eNoeiitors  roooivecl  ooinnnssions  or  rebates 

■„,  ^IpoVt  S  insurance  on  properties  belon^nig  to  tbe 

„«t-,tp   tboso  wore  boUl  to  be  assets  of  tbe  estate,     in 

'm/«!r:».?  Tin:  roro„/o  General  Trusts  Corpor^. 

Tnisf.s  12  0.  W.  B.  p.  268. 

\ii  executor,  wbo  is  on,  of  a  bankini;  firm,  eannot 
cbar,;.  tbe  ordi'nary  banke. 's  commission  agams  the 
testator's  estate.  Heighmgton  v.  Grant  5  M.  &  Cr 
o^8  48  R  R  2H7.  Nor  is  an  asent,  who  is  appoints 
r'e^i  to    ,,    his  principal,  entitled  to  charge  commis- 


UABrl.ITlEK  or  AX  KXKI1-T(in  •..on 

But  whom  n  hofpLkoepor  clirootod  l,i..  l'„,si,„..,  ,„ 
ho  o,,,-,.,od  nn  by  l,is  oxon.t,,,-,,  wl,„  w,.,v  I,,-,. J.  an 
N-M,    n.ordmnts,  wl,„  l„„I  be,.,  i,,  ,1,..  l.ahit  ..I'  „„„Tv 
.n.^  tho  ,1,.,.,„„,^  in  bis  lif,.tin,o,  „n,,  ,..„„i    „.,    ,"    ,! 

rly  nft,.,-  :„s  ,io„,l,  ,l,„  c„„rt   r.fu».,l   ,, I,,      ,. 

^,.,.uto,.s  ,v,..e  on.itlod   t„  tl„-  cost  ,,,|,.,.s  „„|v    ,    , 

■"HI,,.  „„„.k,.t„,,,.os.     Tb,.  M.  If.  .,,i,i,|„„|,„  ,„„,,, 

Ills    blsnoss    f„    1„.    ,„,,i,.,l    o„    bv     tl„.s,.   ,b.f,.M,b„lts 

profit.   «'«<</.  V. /;„,„/orrf.  o  Boav,  :!(ii.  r,n  R  J,  or," 

Ob,,!!'"""'  "  !^'"  '"'"'■''''"  f"""  '^•■'^•"•^f  "'■  """mission 

I"  th,.  IN  I.  a  Innf]  survoyor.  wbo  was  a  trnstoo   wa« 

hI  f      ,      ■   ^" ,"■'"■'•''  "  •""^t  i"  '"'fHro  tl„.  r„urt,  an, 
im  r7f,r'  V'"'"  ''""'""  ••"■  *"-'•  "P--  ' 

f  ■  .,  ,:  ■  •  ""*  '"  "'"'''  '■"""^  «!'•  tnistoes  will  bn 
^fnc  ly  l„n,t,.1  to  (bo  ,..,ar.os  in.lioato.]  b  „„  J,  ,  ? 
He  Corsel,,.  34  O,.  I).  ,;7.-,.  S,.,.  /,„.,/.  „;  „,  „„,  '  '  'j 
,>f  a  snboitor-trustee.  *■ 

Wboro  oxoontors  nnpn.porly  doalt  with  a  portion 
of  i':    ;■":    'r\  ".VHowin^.  ono  „r  th,.i,.  nun'bo 
■otain  It  ,n  his  han.Is  at  a  low  rato  of  intorost    tbo 
Court  rof„s,.,I  tbom  tboir  costs  of  an  action  nrio,-  t,^ 
decree.     AMo..,k  v.  A.hho.nh.  10  (Tr    «      1, 
oxcntors  may  bo  clopr-ivocl  „f  ,b„ir  cost  .  In\„c  , 
ease,    t  ,on,,b   not    guilty    of   any   wilful   m    c.i,,  „ot 
Kennedy  v.  Pmqh,  27  Or.  -.Wj.  '-""'iu,t. 

^J^w  ^'•"i'"'?'"  P>-i"'-ipIe  that  a  trnstoo  cannot  deal 
with  hmmolf  w,ll,  respect  to  trust  property  apnl ,., 
a  snrv,vmg  partner  wbo  is  aLso  oxocur„r  o    Z   I  ta 
of  the  deceased  partner.    Ef,„n  v.  Wirth.  2fi  R   J  363 
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•I'h.'  nili'  wliicli  prcvciils  a  trui'tce  prnlitinK  out  of 
Ilii.  .  late  iif  his  cestui  qiir  trust  linpn  not  apply  whpre 
li,.  ivriiiili'lv,  ami  onlv  im'idi'iitnlly.  p-iiCiti'  by  liin  con- 
ii...-tii.ii  Willi  till'  tnisl ;  lis  |-|)i-  iuslmii'...  wliori-  a  trnstcp. 
who  is  a  sdlicitiir,  lonils  Inist  iiKiiicys  on  miiilKaBo  to 
i,i„.  ,.r  liis  ii«n  ilii'Mls,  im.l  tlifrol.y  olitains  n  (<■(■  frnm 
the  c'lii-nt  for  piTpm-in;{  tin'  socnrity.  I'ti'.  H'/ii/iin/  v. 
Smilh,4  I'll.  App.  riKl. 

An  incidental  liiMirlit  ilrrivi-il  In  nil  cxrciitiir  as  a 
^tiicklioliliT  nf  a  riirpiiratiiin,  fmni  iliv  sale  "f  assets 
(,|-  till,  estate  to  n  syndicate  o-liicli  siicli  corporation 
lielpeil  to  foim.  does  not  make  liini  liable  to  account  to 
tlic  estate  for  the  |iiolils  iiltiniately  derive,!  from  tliP 
purclinse  of  such  assets.  Ouru  v.  /'o»c,-.  m  Mich. 
.■)')(;. 

\  te-lator  died  possessed  of  shares  III  a  company. 
Afterwards,  upon  fr.sli  allotiiieiits  of  stock  hoins 
nia.le,  his  executrix  took  up  the  additional  shares,  pay_ 
iuR  the  premium  out  of  her  own  money  as  to  some  of 
the  shares  and  setlini?  her  right  as  to  others.  It  was 
held  she  was  not  entitled  as  aRainst  the  estate  to  such 
new  shares,  but  onlv  to  a  lien  thereon  for  the  amount 
advanced  bv  her  to  take  them  np.  /«  re  Siuelair.  Clari 
V.  Sit,clmr\\m).2  0.  I..  B.  3W. 

\  made  pre-emption  enlrv  for  lands  and  devise<1 
same  to  B.  on  attaininR  CI.  C.  took  out  probate 
and  four  vears  later  the  Crown  cancelled  the  pre- 
emi>tinn  for  non-pavment,  and  C.  immediately  made 
homestead  entrv  and  obtfliiied  the  patent  in  his  own 
name.  ^Vhell  C.  learned  the  facts  he  brouRht  action 
naainst  B.'s  administrators,  and  it  was  held  that  the 
(iefendants  held  the  pre-empted  lands  in  trust  for  the 
devisee.  Roberts  v.  Natioml  Trust  Co.  (1915),  32  W. 
I..  R.  ,^j,  23  D.  L.  E.  890. 

Executors  were  directed  by  the  will  to  sell  the  real 
estate  and  they  allowed  one  of  their  number  to  hold 
one  of  the  stores  at  less  than  a  fair  occupation  rent;  it 
was  held  thev  were  chargeable  with  what  would  have 


l),Vn„l.„„ 


siumC'v;;;;"";"'  "'  'i  ''""■ '•  i""""'- -"  ti„. 

•■;:f;.::;;:^,:":.r;;r;,;::i:-:::-:-,:;;'; 

;;;;'"""f.,ii,.,.,,.,.,^i,,.,,.,,,,,,,,,„:^;,   -^ 
,..,s,.,,,,,,,,i,,.i,ivi,i,,,,i ,,,,,,,,,,,, ,,,,,,,;,« 

^'  !>'  •!'  III.'  s„l,M„i  „|,„n.   iliKlhr's  l-:,l,itr   m  pi    • 
•'^"  «l„.n.  ,,„  ,„l„,ini.-t,,,tor  „M„in,.         ,?;      1      '      ' 
.1  1    ..  'ii'iiHr    Kir-   a    |,.||.y   ,„v,.„,i    i      ,. 

■t;;;-:::':;,r,t:;;!;:'';;r;r  •"■'■••  •'•-'■ 

.^  ^rrirr-:^- d;;::t: 

na»  ffUil  J  of  ,10  wron^^  ,„  personally  (nkin^  «tork  in 
ho  P.r,l,as,n,-  corporation  f„  tli.  Lo„,>tl„.„ 
"'>  buy  tl,o  plant,  and  s.Ilin^r  it  at  ,5^„r.s  r,.,,!';;,;:,',''^ 
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IE- 


1 1         il 


KAKII    I'ins     AC 


■iirxT". 


Ill' 

wlii.'ll 


„o,in„  l„.i„.'  in  «n,.,l  rai.l,  nn,l  l-"";"-';,,  I  ,"v 
,.«t  of  tl,o  ..sinte.  Un„„hlr}„ui  V.  SI.,rU,u,h„.  .V  N 
W  7,V.>   11  rii'troit  T.1-K.  N.  I'"!- 

v,„    nlr  n,mu.v  l,ol..n.'in,-  to  nn.1  for  11,..  1-.,..IM  nf      . 
,n,,r.inv..stsitinsu.-l,n-nyn-t"'!>''Jr'    ''7'':' 
:;,.  „■,„  ,„  ,„...1U  1,.v  llw.   i..v,.t,n..„.   nnl.vHlnall 
,„„k..s  l,in,s,.ir  ,»..-."nnll.v  Iml.l.  U"'  "".v 
,.„v  ...■.•nr  l.v  1-™-..,  nf  >,.,.!,  ,nv..st,M,.nt.    <  "n   -  /. 

t„h;  2i  P».  Sup.  Ct.  ••il''fl. 

I„  N<.w  V...k  it  «ns  lM.1,1  tlint  tl,w,.  nn.v  1,.  .■...■.,,„- 
H„.n-os  .nnl.r  wM.O,  it  wonM  1.  WIS.  ,.n,l  |,nn 

„t,„--„,l    Intics  lo  till,  i.stal...  nnil  imvim-nt.  foi 
nim-i.xi'ciitiiii"l  'i"""s  I"  '"  ,,        ii.ii,,,,    an 

,,,p1,  «orvi..|.»  i.inv  l.r  nlli-woil.  fi".--."  v.  //'"■'".  «" 
V  V  .\p,i  Div.  1T«.  So  till.  i.n,rlnyn,i.nt  liy  an  lnl  i  - 
^;r  ofV^ii.n,l,o.-  of  1-  fnmily  ^V^'X^^^'r^ ^ 

snsim.ion  ami  nwrits  investiKatinn,       n,    U  nf,nc-, 

Aui.tl.or  illustratinn  of  tlio  liouosty  vi'M""-^ 
,„,stoo.in  this  ro«airt  is  sliowu  ,u  ff "'»"";;;,•'      J,     . 

■to  a   >lv  in  or  lowanls  tl,i.  a.lvaan.uKnt  in  l.f|. 
,.n   ,    hi    a    uu  not  oxoooilinR  £500  on  his  or  hor  pro- 
I,   t  iv    si  a,.,.."  auil  till,  trustoos  wore  to  bi.  tho  snV 
:;        ,f  tin'   ailvisaliility  of  s„.h  P^-™  ta'."' i  ;;; 
iiiruifioation  of  tho  tonn  "aiUani.cmeul  m  lifo.       Tli 
,  suihoation  01  dnnghtprs  bpoanu.  vest«l. 

Tt'T,  Zl.un    wa"  in<li.btoil  to  or«  of  tho  trustoos^ 
'"n  rr  t  :)f  ^his  aau^>ter  the  tru^eos  advanced 

^.^1  Jh  was  handed  ti.  tho, .^..^^ 

'"'"'^rw^utrM^  "Mho  trustees.     The 
r"      lild    1    t      0  pretended  oxereiso  of  the  power 


of 


i.iiiiri.iriKt.  cii    ,.v  K' 


KclTrm. 


■.':i:i 


'-;•'''■■ 'l""«M.'rnf, I,,,,, .sl„l,„,l„„,, .,,11,  ,„,.„„ 

debt  t„  ,1,0  ,,„st....,  „n,l  ,1,0  p,.y„„.,„  ,„„,l,.  ,h,.  0  „,     ,. 
was  n  brfnch  nf  (rusf, 

III     II,,.,      V.     It,,,,.     ,,,,,4)^    ;,^,    ,,       ,         , 

..m„l  n  rov„.,v  .„■  ,      „,„l,o,i,i,„  i„  ,„„„,,   /,         , 
bo,«e..„,l,oi„l,.,,.s,  ,„„|,|,„j.„f„„.„s,,.,. 

Tn,      ,,,,,,„.vs  sl,n„|,|  |„.  ,,„i,|  i,„„„  ,,„„ 

..".n  ly    ,„„1  p„v„l,lo  ,0  „,oir  .i„i„,  .„,o,  ,,,/,:,,, 
It  sl,„„l,|  l,„  k     ,  .,i,,i„o,  fr„n,  ,1,..  ,n,s,,.,..'  „„• 
nto  n,on..v;  ,r  ,1,,,,.  n,ix  thom.  t!,o  bnrdon  ,os,s   ,n  , , 

410,  »n„h-.r,  ,s  „  woll-Ps,nl,li:  1,0,1  do,-,,- i,    ,    i'j 

Court.  ,1„„  „■  a  ,,,,,,00  „,  ,„,o„t  ,ni.v..  m„i  o,  ,•,!., 
.h^  pn.po,-,y  „l,ioh  1,0  holds  i„  a  /i,'  „.,•  ol,an„.,o,- 
w.th  1,„  ,,w„  prnpor,y.  so  ,1,„,  ,hov  ,„;,,  |,o  .,.,,., 
rntod  w,tl,  porfoo,  aronra.y,  l,o  is  l,ablo  f„r  1,  , 
wbolo/-     So,,  also  /.„,,„„  ,   „.„;,,,  ,,  vo.  4:1.'.   in 

Cnnfnsinn  „f  proporty  is  cnnvo,-sim,  and  saoh  mi- 

r  a.snnPo  ^mII  ,...„do,-  «  „.„s,oo  rospo„-il,lo  for  los    oena- 

onod  by  fn,ln„>  „f  a  hank  whoro  r„„ds  an.  dopnsitod 

nltho,,ffl,  tl,o  ,ns,ra,no„t  cToatinsr  tl,o  ,r„s,  diro!-,,.,,  iK 

Md."5!)3"'  '^"^""•■'■■"-  '•■'>"1<-     ^"'.""  V.  r..n„,.  ,,' 

Wherp  ,1,0  f„,„ls  of  an  osta,o  in  tl,o  hands  of  •„, 
vi7"  T  '",■  ";'"'i'"''*""'"-  "■■''  '"in.dod  with  his  indi^ 
^n\m\  fnnds.  l,y  d,.positin.  ,h,.,„  lo  l,is  in.lividnal  en- 
<1J  .n  .-,  bank,  „  is  .onoraliy  hold  that  ho  is  ,.hnr.',',  hi 
w.<l,,n,oros,.hooa„soi,  will  he  oonsido,.od  „,„,,; 
nr.u,ns,a„oos  ,l,a,  ho  has  asod  tho  „,o„ov,     WlliZl 

i-q.  3(1;  nni,s,„mh  v.  Dini.'.comh.  1  Jonos  Ch.  .-,0S. 
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fg^  KXEClTOna'  AfCOlINTS. 

Mor.  v..n<line..  to  pay  ovor  tl...  fund  wl.on  called 

for  will  not  ,.xon,pt  tlu.  oxecntor  or  «<""';f  "t"[.f™7, 

liahilitv  for  iiitcn'st  when  1k"  lias  minfflod  it  with  his 

;;,:  money,  and  in  sncli  ea.e  no  ^;--' .- "Tf  »"^ 

,„  ,n„k<.  him  liable.    AVrr  v.  Land,  2,  M'^«-  -J"**- 

If  an  exeontor  or  administrator  deposits  the  funds 

„!■  to  estate  with  a  firm  of  which  he  is  a  "lemher   or 

l.erwiso  mingles  them  with  the  funds  of  such  hrm, 

™  mm^tiL  is  that  such  funds  were  used  in  the 

i„„il,oss     f  the  firm,  and  he  will  be  '•'-:;«";; 

i,.rest    thou-h  there  is  no  evidence  of  ac  iinl  trau   . 

/„;    V       Wo»,  52  Cal.  403;  Matter  of  M<nrs.  4  Bed  . 

"  m    ,0      he  deposits  the  funds  of  the  estate  in  a  banl< 

!,f  which  he  is  owner.    Matter  „f  Balcoct..  2  C..,nel>. 

^''  [f  an  executor  deposits  estate  m,me.v  to  his  own 

„.aimer,  the  rule  in  C7«.Wo"';'  ^l";^' ^.^  "d^'lits  in, 
Imtiii.^  the  first  drawings  out  of  the  hist  deposits  lu, 
!rn,";,ply;a,,d  the  executor  uuisthet^^ntoh^ 

drawn  out  his  own  money  m  preference  to  > '"  " 
,      The  rule  in  Claytons  Cnse  may  apply  if  the 

;:::  t  i'b:t:<^vrwo  c^..^. ,-  *-' l;^s^ 

tlu.  executor  has  mix<.>d  with  Ins  own.  Ii,re  IMIetl^ 
7,Men  Ch.  n.  696.  The  judpuentof  .Tessel,  M.R. 
,;  h  s  ca  e,  contains  an  elaborate  review  "[»!;<"»»«■. 
lLwin«  the\^xtent  to  which  trust  funds  can  be  fon^^^^^^^ 

where  there  has  been  a  mi-xins  of  funds. 
aodkin  V.  Watso,,,  .".  O.  W.  N.  811. 

It  is  equallv  clear  that  in  a  ease  where  I'""'-  '•«;■ 

1     n  ,nixe<1    when  anv  of  the  money  drawn  out  has 

:;:  i^-e^ed  ^d  the  investment  remains  in  the  uame 

r  imder  the  control  of  the  trustee,  the  rest  ot  the  bah 

be  nl  afterwards  dissipated  by  him,  he  cannot 


L1ABII.IT1KS  OF  AX    EXKCfTori.  •,,i.-, 

the  i)rivato  moiipv  „r  tl,o  trii^t,.,.  n„,l  ti,  .    , 

"■"//  (]!)03),  2'Ch   356  "'t^  '  .\«utoi.    In  rr  Oaf- 

.-ty  that  it  was  pu..ehaso^  wit,!'  c  "»;,:;"::; 

tho  c,,t,n  cp,e  tn.U  has  a  Ii,.„  „,„,„  (1  "  Wm     f 
amount  that  has  beo„  mi.empio    .  „  n  'T/'"' 

It  an  o.wuiit,ir  deposits  trust  fnn,]s  in  •,  h-,nl-  f„  i  ■' 
ow,.aee„.„,t,a„d.i.osit.ith,,is„w:mLS:t^^ 

Mif^cellimeuii.s. 

u„.:.;","i:;.s;s~.;:  •■"'"•  '"■ 
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536  F.XF.CUTORS'  ACCOCSTS. 

Tn  Doe  d    Wondhead  v.  FnVo,,-,.  2  C    &  .I-  481.  it 

''^''in  oxoontor  or  administrator  will  »l™;"'^"'p'|"';^, 

Podmore,  1  B.  &  A.  M,  :i5  B.  K.  287. 

Whoro  an  exoouK.r.  believing  the  assets  wj-re  amvly 
...ffiJienltor  tl.e  payment  of  the  testator  s  ,  e  b  s  pe  - 
,nUt,.,l  snecifio  les^atees  to  retain  or  possess  tho.nselve^ 
'o*h  irTieles  henneathe.1  to  them  tbey  were  h,C 
nable  for  the  value  ther,.of  on  a  ^e  .e,ene     of  ■-  t 

:!:::^t:^er-.'fa— "t^roniabeprotee..! 
be  had    nven  the  proper  notiee  nnder  seet.on  .W  of 
j  Trust;'  At      And  see  I.  .'■  Ka,,  Mn.lm  v   R«V 
817     -  Ch   ni«.  under  ■'Ho>„.stly  and  Reasonably, 
'vn'exeeutor  is  ,'nilty  of  a  devastavit  who  surrend- 
,.,.s  otherwise  fails"  to  preserve  the  resuhu.  o 

tern,,  where  the  land  i.  of  greater  yearh  ->!'   than 
the  rent.    Tho,„p^on  v.  Thompsun,  9  Pr.ce  4,(,. 

Or  applies  the  assets  in  payment  of  a  clam,  whid, 

""'  Or 'bt  paying  a  sum  in  fulfilment  ^--^''^l^^;^ 

defeated  only  by  setting  np  «.<>  Statute  o^  I 

as  a  defcnee.    Be  Ro,n,.o«,  20  Ch.  D.  3.8. 

But  he  is  liable  if  he  pays  a  statnte-bar.ed  deM 
afte?l  judicial  decision  that  the  debt  ,s  not  rec  e- 
aWe.    Mid,,le,i  v.  Midiflrii  (180.!).  ..  Ch.  .8.. 


i.iAi>ii.mKs  or  A.v  exkci-toj:,  03; 

Pny«  a  cioditoi-  wlio  is  movent,,  1  1: 

Seaman  v.  Everad,  2  Lev  40  «„  ;  1  '  "  ''■"''''"• 
penalty  of  a  bond  bv  paymem  ofthel'"  ""^  ""'  ""' 
■n  tl,e  condition,  o,"  In   th    nn,  "J"'  'I'"'''"'"" 

'ion.  and  no.lect  to  do  .so     itllj'^^^,:'  "^  ™'"" 

-;i^-^'^;:;^";^;'tn^;;;;"7;;-''--.an. 

1«  R.  R.  224.  tarpeiih;-.  I  .\[,„i,i    j;,,,. 

p"  state  ofr,tr;";v;;;ir'i"'« '•'''"  "■'^•'- 

:~^:::t-;--'--'''-.-n;"s:'r,.;;;: 
nnd',;:;::;;:r,,:'7l;;:'''-f»'™'"in.n,ino,..,,i,d,.o„ 

pi-cmisos;    and   tint   tl,„  f       '      ''"'  '"*"  ""  Hi" 

power  t,,™r,Vti'^viii'r"'r:  ■"''"'"''  ''■•'^■'"  f"ll 


■i3H 


KXECIITUIIS     ACCOUNTS. 


lidcnw  cir  wiistc,  tlicy 
Urdc  V.  Xih:1.  .")  Ma.ld. 


II'  Inistccs  for  salr  fail  in  roasoimlilc  .liliKi-iii-c  in 
invilinj;  conipctilion,  i>r  if  tlicy  Mmtiact  tii  sell  iinilfi- 
liri'Hnistnnws  iif  jjrcnt  imprr 
will  ]»■  personally  responsible. 
-1+0.  lil  li.  I{.  :!-J8;  I'rihcl  v.  Foiili-r,  'i  Anst.  .j.'iH.  :i  R.  1?. 
(\-J7.  It  is,  tlierefore.  tlie  duty  <if  trustees  fnr  sale  ti) 
inform  themselves  of  tli<^  real  \nlue  of  tlie  properly, 
and  for  that  purpose  to  employ,  if  necessary,  sonn^  ex- 
perieneed  person  to  value  it.  OliiKr  v.  Cmiit.  8  Price. 
Hiu.  .S  K.  K.  ()^7;  Caiiipb'-ll  v.  Walker,  't  \rs.  tiHP.  .'>  H. 

R.  i;s,-). 

Kxeeutors  will  not  he  relieved  from  the  elTeel  of 
liavments  made  by  them  under  mistake  of  law.  Mini- 
rne's  Estiitf,  9  Kulp.  3,14. 

In  I'l/.s-e  V.  FnxUr.  h.  B.  8  Ch.  :iO!l,  .lames.  I..J., 
said  that  where  a  trustee  uses  tlie  trust  funds  in  busi- 
ness he  must  account  for  the  profit  made  by  him  for 
employing  tin  funds  in  such  business;  or  at  the  oiition 
of  the'tes(i/j  (jue  trust,  if  it  does  not  iippear  what  pro- 
fits are  attributable  to  sncli  emiiloyment,  he  must  ac- 
I'ouiit  for  trade  interest,  that  is  to  say,  interest  at  .") 
per  -ent.  In  Lnrin  „ii  Trusts,  lOtli  ed.,  p.  .'iSli,  it  is 
siisgestod  that  in  view  of  the  diminished  rate  of  inter- 
est obtainablo  on  investment  of  trust  moneys,  this  rate 
should  be  reduced  to  4  per  cent.  But  in  a  more  recent 
case  Fnrweil,  .T.,  said  he  "did  not  feel  at  liberty  so  to 
decide,  or  to  alter  the  5  per  cent,  mentioneil  by  .fames. 
I,.J."    /"  rii  Davis,  Davis  v.  Daris  (lOOL'),  i;  t'li.  314. 


<AllliHX,i   O.V  Blsixe* 


C'AKKVtXG  O.V   lirMXKSs. 

^tonco..    If  the  will  sh'o    noT,   r'T  '""^  ♦''"  '■'■■'■"•" 
bnsincs.  then,  as  is  horeafL   '      ,  T  *°  '■"'■•■^-  ""  "- 

"'en  11,0  author   vl:l''  ,:;::?  "  P-'tnorshi,,  l,,,:,,,..! 
»ers'  „  artielos.  ^"  ^""^  '"■"^■'«i"".«  of  th,.  ,,,„■, - 

"'^^"wt!:';^:;;""^''^'''-'' -■'"-.-- 

■«tan.'..s  not  ,.|,,„.|v  iM,,,™,!     i  '"''■''   '"■'•'"" 

"'«j-  f"iH.v  |,„,-s,„;  „„.',,)■  7-"y''-  ■•'"  '■■''■'^'■'"■"■ 

"■■  l""'l"no<l  Ih  (ho  Zf'J.,^    "'  """  ■"'""■'■''">•  '"'"".-.1 

'!-  -  <o  witi;;    :::::r'"  """"''- 

»nst  bo  perfZT^nrTTf'T  '"'  "''^  ■''■•' 
"Pportnnitv  and  othr,  L  ^  '"^  """*'""•<'  *"  t">"^. 
frator  is  not  nlslar  ,v  ww"*''"!"''-     ^"  '"^'"i"i- 

"f-  or  soil  ont,  the  ,„■!„  1'.'°. '"';"'""  '"  Po-ssossion 
f'-ade;  and  to  thus  sol]  the t^V"  "'!  °''"^'  """^^o  "f 
I-terosts  of  the  e  tat"  provldT''  •"■  '''"•  '^"  '">'■-' 
•n  the  choice  of  agents  '  ""'  ''"  """rois,.! 


i 
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Tliopi'  pi'iiR'iplos  npply  to  siicciilativi'  jinostment^ 
of  all  kinds  with  the  assets.  The  pcrsoiuil  rcprnsoiitM 
tivp  incurs  all  tho  risks  and  is  oiititlod  to  none  of  tlic 
profits  ri'sullinK  f''"m  s'""!!  transactions  committoil  in 
lircach  of  trust.  But  if  assets  come  to  liim  thus  in- 
vested  liy  tlie  deceased,  it  is  a  <uieslion  of  prnileiice 
wlien  and  liow  ho  shall  withdraw  the  fund;  and  tlioudi 
he  is  not  justided  in  continuing  the  speculation  invulv- 
in^'  the  estate  more  deeply,  a  reasonable  brenillli  of 
honest  discretion  should  he  allowed  liim.      Scliouler, 

Tile  freneral  principle  is  that  a  trade  is  not  trans- 
missible, but  is  put  an  end  to  by  the  deatli  of  tlie 
trader,  and  an  administrator  (or  executor,  wliere  the 
will  gives  no  authority  to  carry  on  tlie  l)usiness  of  the 
deceased)  has  no  lepal  authority  to  carry  on  the  busi- 
ness witliout  the  direction  of  tlie  Court.  Harker  v. 
Barker,  1  T.  R.  211'),  If  ho  does  so  he  must  account 
for  all  prolits  made  in  continuinj,'  the  business,  and  ii' 
it  proves  a  losing  concern  he  will  he  perscuudly  re 
simnsible  for  the  debts  cor"-\cted  in  the  business  sinci- 
the  death  of  tlie  deceas<Ml,  ,.x  p.  Gnrhiiid,  10  Ves.  11!>, 
7  R.  R.  :io2:  Hr  Jnlni.inn.  1.")  Cli.  D.  348. 

But  this  means  that  an  executor  or  administrator 
is  not  to  buy  or  sell.  There  are  many  cases  where 
executors  not  only  may,  but  are  bound  to  continue  thc> 
business  to  a  certain  extent:  Thus  if  a  party  contracts 
for  himself  and  his  executors  to  build  a  house.  aTid 
dies,  the  executors  must  jto  on,  and  they  will  be  liable 
in  damases  for  not  eompletinjj  the  work.  So,  if  a 
party  engafres  for  himself  alone  t"  huild  a  house,  and 
bavins  procured  all  the  necessary  material,  it  should 
seem  that  his  executors  ouijhl  to  complete  the  work, 
and  not  dispose  of  the  material  as  a  loss  to  tlie  estate. 
So  if  the  deceased  has  partially  completed  a  work,  his 
representatives  are  not  bound  to  sacrifice  the  property 
by  seH'nK  it  in  an  imperfect  state.  AVms.  Esr.s.  1G89. 
If  the  contract  is  iiersonal  to  the  testator  or  intes- 
ilministrntor  is  not   bound  to 


tale   the 


tor 


Inict.  "'i-charffed  from  tli,-  eoii- 

If  tho  )uisino.ss  of  tli..  ,1........      i  ■ 

"^  <"  insfifv  liis  ,J„     '  "     -V"  "'"■''  "  """"■'• 

'•"^  tl,o  same  fo,.  .•/roaonh      '•''''''■'■''•''■■  '"  '■"'"'">'■ 

'■''■•'WM  with  am-  los    [,r   I'    '"^.  ♦'•"*'•"'•  "-ill  not  l„. 

^.■"pi^'h„:t;i::r;;::^r:-o/^,r''''i'"'^''-''''' 

reap  and  harvest  t),o  crop  B,,  :/  ''"';'.'''':'''"''  "'"^' 
TOP  is  .own  tI,o  ovooutor  •  r  .1  r  ''"'  ''"'''"■'■  "">■ 
bo  .justified,  except  un™  .^^p'  tna^  iT'"'  T'"'"'  "'" 
farrvint'  on  the  i,<„,„l  f„,         '"'"inl  '■ii-nnnstann.s.  in 

■v'-^'i'i->  in  f ''li,:^ Tn  /r;".^:,r,r'r"  •^"'' ""  -^ 

'iocoased  until  it  o-.n  h  .  •  ,1       .  '  '""  "'"'■'^  "I'  ""■ 

-i"  not  „o  «>n:!id:;d;'t^™"  >:;!''■,"''''  '"'^ 

^«  re  F.n,„„fc,  119  Cal   579     '^        '"  """  ''"■''^'"'•■'■^' 

In  .some  jurisdictions  it  is  iioW  n 
sound   discretion   as  t^  .  ?     ""•'  •"'"'entor  l,ns  a 

<lecea=od  and  w  1  "ot  L T'*"',''^^™'™'"'^   "f  'I- 

-.mab,,.  ./Z"r,!;r/;':rrr'V'!rr/  -"■  -■•■^ 
"w-oft;Hi;ctn:r-4:^r'-^--'''-'' 

-  .^-/o»  CMS)!!"  Q„eTri92  '"""""•    ''''"'■" 

In  Gil  man  v  WilL^*-  i  r»        -  .-  " 
carried  on  a  scLol  died  l^'  "^h^^"  ''"™'"^<"'-  '^'■o 

pupils.  Tt,e  Ixecator  w  rLn"'''V"'''  "■•■""'»•'■«  »"'l 
'vitl,t],elossresnltinLfro'  1-""  *"  '"^  "l">Wal,le 
tho  close  of  the  year  <"'°''='»"'«  the  school  „nti; 
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\n  ovcutc)!-  wn»  iilliiwi.<l   for  \m\ ii'k  mini.'  liy 

liim  tor  iiiTdiintM  for  p.dvcrtiBcnx'iits  conlnu-lpd  l.y  tlir 
tc.slnt(>r  ill  ciirrviiiMt  on  liis  Inisinc!',  iiii<1  for  roiiliimini.' 
<ncli  adv.TtisrniHils  a  slinrt  tin....  rcdiK'iiiK  di''  »>lv'''; 
lismu'iits  and  liiinlly  disc<mtiimin<!  thc'in.  Itr  SrmpU-  ■< 
hsidlr.  'JH  Pitts.  I-.  J.  N.  S.  W!. 

■•I  thhili  it  is  1.  ndi.  witlioiit  cxi'i'l'tioii.  tlmt.  t" 
aiitliorizc  pxceutors  to  .•nrry  on  »  trade,  or  l.i  ['onnit 
,1  to  IM.  carri.'d  on  « itli  tlio  pn.pcrty  of  a  testator  liol< 
|,v  tlieni  in  trust,  tlioro  on«l.t  to  1...  tl.c  most  -listnie 
and  positiv,.  anthoritv  and  diro.'tion  siven  l.y  tlio  will 
iN,.ir  for  that  purpose."  I'er  I.anplale.  M.R.,  hirii 
i„„„  v.rinnlh.U  Heav.  27;i.  83  H.  H.  l.W. 

\  direeli.n.  ill  tti«  will  that  tlip  testator's  trade 
.luiil  he  enrried  .n,  >1-s  not  of  itself  anthonze  tlie 
,.mplovni..nt  -,,1  the  trade  of  more  of  the  testator  s 
property-  than  was  employed  in  it  at  his  deeease;  nor 
'l„es  sn'eli  a  direotinn.  oimpled  with  n  direction  that 
Ihe  testator's  dehls  shall  he  paid,  authorize  a  mort 
.rase  of  his  real  estate  not  emi.loyed  at  his  death  in 
t"lie  trade,  lor  the  purpose  of  enrryiiijr  il  on.  If  the 
exeentors  tiiid  tliey  have  not  the  means  of  earryiiig  on 

,1,,.  |,.a,l,.  a( rdins!  to  Ihe  direetiims  eontained  in  the 

will,  thev  should  apply  to  the  Court  for  directions  to 
know  what  they  are  to  <lo  in  th"  "'l""';"!!""""  "^ '„ 
estate.    .l/r-Vc//;.'  v.  .lr/««,  4  P.  M.  &  (i.  .•.(,.  lOi  K.  T?. 

'''  Tn  F,  „  a»rln„<l.  10  Ves.  119.  T.ord  Eldon  held 
that  when  the  will  directed  a  limited  snm.  besides  the 
propertv  actually  employed  in  the  business  at  he 
estator's  death,  to  be  paid  by  the  executors  for  the 
purpos..  of  carryiin;  on  his  business,  the  Renoral  assets 
hevoiid  that  fuihl  were  not  liable. 

■  In  BurKcU  v.  Cm-ood,  2  How.  (F.S.)  SCO,  Judpe 
Storv.  adopting  the  reasoninff  of  Lord  Eldou,  remark 
that  ■"nothing  but  the  most  clear  and  """'"^'f'""' 
lan«na«e.  demonstrating  in  the  most  positive  manner 
that  tl"  testator  intends  to  make  his  general  »"='» 
liable  for  all  debts  contraetcl  in  the  continued  trade 
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-  t>-e  b„.„-„.3.s  for,:::';;  ,7;,  "••:,'-'--.--  •-  ->- 

"';  'I-  M.sin,....  «-|,i.     ,.1'  „  "T  ■r'"-;-"-''«  for  oarrvinJ 
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asxot,  for  O.nt  p«rr..so-  tl  o  t     '^/:^,         „,^  ,„„,„.  „f 

^„s  found  tho  nssctM  x,ot^  ""*  ™«'"  ^,.,  „„  „f  ,l,o 
rtobts.  it  vns  hold  that  ^^^ "  ,^ fj  /;,  ,,  L.UVr,  to 
enort,  snpTilip.1  for  lio  '?"'•  "; ;'.„^  ,„  ,,,.li,nrs  of  tl.o 
provo  agninst  tl,e  os  n.o  "  V  '^  >;  „,.„„„„  (,i,00^, 
cloroasod  or  othonv.so.     MM",,,,  ^.■i 

1  Ir.  B.  3r>7.  pvcciitor  for  H"' 

So  a  person  -.'ITlyin.  .ood    to  an  o  .  ^^^  ^^^^_ 

parposo  of  ..nrr>-mK  ""^l";  *' t"  "tv  ^ivon  bv  tl.o  will. 
;,„„„,•„  of  tl...  citato,  "-"l"  "^^^  *;  „^,„to,  but  bo  n,ay 
,,„s  no  ri.lit  of  r;;--    ««a  '..  ^tl,.^^  ^.^^^  ^^  ^^ 

sno  tbo  '''""•"*"'^-.^"  „'/=,,,""„„Uv  wbiob  tlio  oxoontor 
roRatod  to  any  rigl  t^of  im  omn   .  ^^^^^_^^  ^^ 

tbo  deceasod.  /j,.  ,„;•,.  (1804).  2  Cb.  WH- 


'"•IIVIXU  „x    lu„x>„,. 


•.'i:. 


"ni4).  1  a.firM  nndtVr  .     .  I"""''  '"  '"  "'  "•■'''. 
'■"■•--••  -n  ,.,„  ahs„  •;     ;'    ,,7;;:"   7-   l-in.  .. 

:i;;::::;^i;;;;:,!:;i:- -■•--- "Xr 

"'-  ......V  c ;;;,.'  r;uhr:r'  "•"''^-  •"•■  -•'"• 

the  bnsine,,,  f„r  „  roLnlhl    "■'  ^'■"^'"■''  '"''•■^  "" 
190;  «e  rAl,^"/;;,,,'^"'-  -■  «-">",  m,.  X  ^ 
A  testator  aiitliMriz,.,!  |,is  11,^.,.  ov,.™,, ,.    , 

"''7'.uho.™r;:,/  ;x:'''%,;'■;™'^>^'''• 
r^■l;lrtrt::::;•!r"-"--^^-'- 
'-^-'luf  :."::u:,/rtr:;";r^  i^;  '^^'"'-^•^ 

wl,,i,.|,  won.  in  tl,e  te,  atm'Vl         ^  """*"  "''  "'"'"■ 
.■xpon.e  of  the  exe",  „  •,      '^ll"''"'^"  T"  »'   "- 

^^paH..eo,t.:,ex;:r^^^-^;i;;*i;: 
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iiMMini.l  l.y  liiin  in  iiin> iiiK  "ii  tliu  iMiBini'"".     /«  rr 
thirii,  h'linhii  V.  Ohm,  Wi  I..  T.  '\>*. 

Anil  n  Irnnl.'i'  nppointccl  by  tlic  Court  I"  iiirry  on 
llii'  liiiKincwi'  "f  n  t««lntor  i«  i-ntltlcd  to  ho  indnnnifltd 
hy  till'  ironiTnl  iixwls  n^iiiiiKt  llnliilitir*  lnonrr*d  if 
hlni  in  rnn-viutf  "n  tin'  Imsini'Kx.  iiml  tlii'  trmli'  iToili- 
liir,  nil'  iMiiiwi|UfMllv  I'lililli'il  III  ri'Kciit  tn  mii'li  nssi'ts 
l„!  inuniinl  iif  lli.'ir  iIpMs.  O'Srill  v.  McOrnrlii 
(l!M.-i(.'l  I.  K.  1. 

Till'  I'xri'iiliirs  1.1-  ii.liMiiii.»tnili>i»  ol'  11  ili'OPHUPil 
imrliii'M  I'linniit  I"'  '■"iiilii'll"!  t"  become  n  imrtner 
l„.i>niiiillv,  even  wliere  by  llie  articles  nf  imrtncrstiip 
the  partnem  coveuaiit  tbiil  they  nnil  their  execntorr. 
mill    iiiliMiiiistriiloi-.^   »Ml   .■i.ntiiiiie   iis   pnitners   for  n 

eerliiin  time,  tl nli  the  eoveniinl   is  biniruisr  ""  *"'• 

enlnte  of  the  ileeoiiseil  pnrtner  in  the  liiimls  of  'I'li 
eseeiitnrs  nr  lelniiiiisi iiitor-.  nmnis  v.  Cnllin^.  fi 
Hare.  4IS;  77  K.  U.  171. 

A  test '.tor's  HiieetionK  to  carry  on  hnsiness  with 
his  BiirviviiiR  piirtners,  iloes  not  niithorize  the  execu- 
tors to  enihnrk  iiiiv  new  cnpiliil  in  the  business.  "All 
that  n  will,  which  directs  the  testator's  busiuesR  to  lie 
carried  on,  authorizes  the  executors  to  iln,  is,  to  con 
timiP  in  it  so  ninch  of  the  testator's  estate  as  may  be 
embarked  in  it  al  the  time  of  his  dentb."  .fmif/i  v. 
.S'w;(;i.  13  Or.  81. 

A  direction  to  continue  the  testator's  business  un- 
til the  executors  should  aRree  on  a  time  to  sell  does 
not  iiistifv  spending  money  of  the  estate  upon  a  huiM- 
inv  which  is  not  a  part  of  the  husiness.  Ilr  .7.  ff-.  2.i 
n.  Ti.  R.  13?. 

The  testator  was  a  partner  in  a  firm  of  distillers. 
Uv  I'is  will  he  aui'..ori7.ed  his  .^xecntnrs  to  continue  the 
.  husiness  fni-  one  vear  after  his  death.  A  few  months 
after  his  death  the  surviviuR  partner  and  the  execu- 
tors formed  a  joii.i  stock  company  and  the  interest  ot 
the  estate  in  the  husiness  was  valued  and  put  in  as  so 
much   stock,  and   remainert   therein   foi'  seven  years, 


•  •'I'l'l'^  III" III,. 


"Hrii^i^rvT''"^'^""" "., 

■^'"^"^'^ZZ^ -f" '"-.r.i„. 

-^rt;::;:-!,:^""'- ' '-..«! 

'""7  .-vi..o.i  l^,:Z";r":;;,' '- ""'"  "'•  - - 

;;7HJ:;t™!:';r';:' :;;;;;, '^--i...,, n„. 

':'"'"•"  III".-  r..,,o,,.,|  i„  p  '"■.  ""'-"l.-.s  r,„,„  tl„.  ,.„„ 

"■-  '-M  .1,0  o'vo.,,; .  'j;j"i'.'r'-  - '->  "-„.  , 

"•^v  .honld  ,00  fit  ",o?.  "V",  •'"f;'f"'-»  '-"-inoss   if 

/■.«,W,o,7  V.  ^.W/Zr^  R   o:-""7„""  "'■■  ''"sinos" 
TJio  n.Io  tl,„t  *'•  '-^-^  If-  R-  Sni. 

;;-''> -".nyin;:::;,::!-:;,^!"^'^  for- „,,,,,,,,,, 

»<>  some  Iimitnti„n  wlioro  tl  o  ''"''""•--  is  snhioot 

f"".T  io,.„oo,  or  H  o  bu  i:!rr'*"'; '^  "'-  <l'"  '■'■si 
*q«oathod  to  him.     In  :,"••":  ''"■'  '-r"  ^Pooilioallv 

f-"-  'ho  profits.     ,n  ,"y,,f"'   "J  "'"  "^^-t.'  nml  „„f 
•  JO  JN  ■».  App.  Div.  301.  '  "" 
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If  a  trustee  in  the  course  "f  the  ordinary  manaKe- 
mont  of  his  testator's  estate,  either  by  himself  or  hi8 
...rents    does  some  act  whereby  sorae  third  person  is 
injured,    and    that    tliird    person    recovers    .lamages 
against  the  trustee  in  an  action  for  tort,  the  trustee, 
it-  l,e  has  acted  with  due  diligence  and  reasonably,  is 
entitled  to  be  indemnified  out  of  the  testator's  estate. 
Where  a  trustee  was  carrying  on  his  testator  s  col- 
Herv  business  for  tlie  benefit  of  the  estate,  and    ,n  so 
doing,  let  down  the  surface  of  the  land  a°>l /^''^f  >, 
injured  the  buildings  on  the  adjoimng  land  of  a  third 
„,irtv,  tor  which  the  latter  recoverevi  a  .ludgment  foi 
damkges  against  the  trustee,  the  Court  held  he  was 
"ntitlfd  to  be  indemnified  out  of  the  estate  which  was 
in  course  of  administration.    In  re  BoiihoM  (1000). 
1  Ch.  199. 
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CHAPTER  XXV. 

Compounding  Claims. 


potion  02^  of  „,eTrusto,.  Act  is  ..follows.^. 

and  m>w  allow  •  "v     no  f    " '         '"'  '""'"'""'•  ''"''""^'l- 
tiling  whntovor  rolatinjto  «,»  tf  f  ;    ?""*■  '''■■'''"  "'■ 

i-.,5^;;:;s,':r"  r«  r.  ''"""■  i'- •-  " 


tills  I, 


niiicii  of  th,.  1,1 


olut 


«■■    It  looks  as  if  tiK.  oii'l 
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Ifl'l  wouM  lie  wlictlior  tlii'  trustees  liave  ncted  in  ffood 
fiiitli  1)1-  nut."  Oh  tlie  c)tliev  liand  it  lias  been  siiRKesteil 
tlijit  tlie  seeticiii  is  merely  n  statutory  ex|iressi(in  of  the 
law  1)1'  the  Ccmrt,  with  this  important  ^litTerence.  that 
it  ••sliil'ts  the  onus  (if  pniiif,  wliere  any  imrtienlaV 
tran^aetinii  is  impeaehed,  from  the  trustee  to  the  rest"/ 
i/HC  Inisl.  Formerly  ii  trustee  had  to  .iustity  his  ac- 
tion in  eouiproniisins,  eompoundinn,  ote. ;  henepforth 
the  dissatistied  cextui  que  Irunt  must  prove  impro- 
priety of  motive."    Uiiderliill  on  Trusts.  4:!H. 

Even  liefore  the  passing  of  this  .\et  a  trustee  was 
allowed  to  eompound  or  release  debts  where  it 
appeared  to  have  been  for  the  benefit  of  the  trust 
estate.  For  instnnee,  where  a  tenant  was  in  arrears 
for  re'i;,  and  became  insolvent,  and  to  recain  posses- 
sion the  executor  released  the  arrears,  and  paid  a  sum 
111  olitain  possession.  Tlhic  v.  Mnrshnll,  .3  P.  Wms.  .'^81. 
.\ii  administrator  obtained  .iudffment  asrainst  a  debtor, 
who  heinir  in  saol,  petitioned  to  he  diselmrRed  under 
the  Tnsolvent  Act.  The  debtor  otTered  less  than  the 
costs  incurred  in  the  action,  and  the  Court  held  the 
administrator  was  not  cbarceable  with  the  debt. 
Pciii,i„„loii  v.  Ifpnteil,  I  Compt.  &  M.  402.  And  in 
In  re  Ilniirihlnv  (1004),  1  Cli.  p.  fiS.'i,  it  is  said  tliat  the 
statntory  authority  really  adds  nothina:  lo  the  common 
law  powers  of  executors. 

Tn  Inrin  v.  Toroiitn  Geiiernl  Tnixfx  Cnmpiiiin.  'H 
A.  R.  484,  it  was  held  that  an  administrator  bad  no 
power  to  compromise  a  claim  for  dower  by  conveyiii!.' 
to  the  widow  another  property,  a  portion  of  the  intes- 
tate's real  estate,  The  ,i«dgment  appears  to  proceed 
on  the  erotmd  that  at  that  time  an  administrator  was 
not  within  the  Act.  Tii  1800  the  .\et  was  amended  so  as 
to  include  administrators.  In  Ke  Mcliilfire  (lrt04),  7 
().  I,.  I?.  ."1+8,  a  widow  claimed  dower  out  of  lands  of 
her  deceased  husband  which  he.  in  his  lifetime.  Iiad 
contracted  to  sell  for  $2,000,  The  executors,  denirind: 
to  complete  the  sa)e,  compromiscrl  the  claim  hy  paying 
the  widow  $:!(Ht,  and  Street,  .h.  said  the  section  seemed 


'■"■mi'o,;n,„k„  ,u,„s. 
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S"^----^t;>,H. ,.,.,„^_. 

p"A^::?:f;;r;,:!:J;;;''''"M-o„, ,,„.^„^ 

■■;  '""'1'  s,m,  fo,  ,lowovT    '!'"'■'''''''■'''"''■' '''■'■ 

bfi  treated  as  bem^  part  "r    1      ""^  '■■""'  ^»^  '" 

><"".  pain  tn  ,l,p  wMow  f  „  1!     ''■'"'""  •"""«'•     Tl„. 

-  tl^aMh,.  s„„  ;;^';;^y'^;  7  "Hi- P.v.,,,al,;.. 
Mi-1'il.'fon.  J.,  sa  i     ':i'.'  '■""'l7»a(ion.    .,„  „,,„„,,,, 

'';'»'''l«"'l.as,lonM,tutm  ,1      '    ''  "'"  '"'  "'""'"■'' 

"I'll"' «,.(.  ,,111,,., i^,,,,,,,,,'^™'/!'"  I'liity  making.  ll„. 

«"'"«•  <'        (Von,  fhp  toitaio'.' '''"'*'  ™^  "'-"""^l  ""■ 
I'f  t^^^n,,, ain,i,,„.  „,,,;,  ""'  "  ^"f".  «'n,nti,.s  vain,.,! 

'jii-tim,  ,|,a,  £82n  Ion",'','  I "'''''  f''"'"«  '"■^"■i^' 

'•'"I'll  l>.v  allowing,  if  in  /,,,  V"  ■"'"l"-"i"i--  Uiis 
"-  <-ie  woH  ,..,4.„,i;'^i^,^^;-'^.  .'.  said:  .., 
«as  no  give  and  take  EsaJ^v,-'  , .  ''""''^  »'i"»' 
'■'«™^d.  and  in  that  «enfett,e^::f „':"'-<'  ""  ^'- 
'"  ^^^  no  compriiniis,.. 


!  ;r: 


.  h,\ 


ii  '  i^' 


^.)V  KXECUTOIIS     ACCOUNTS. 

<  >?i  the  other  hand  she  had  possession  of  the  soouritics : 
iL.-y  could  only  bo  got  from  lior  by  discussion,  junl 
perhaps  litigation.  It  *vas  entin'ly  for  tliose  repn'- 
M-ntinjj:  tlio  ostato  to  sa*  wltcthor  there  slionld  be  liti 
^fation.  -with  delay  and  eost:*.  or  whether  the  elaim 
should  be  aeceded  to.  That  is  a  eompromise.  ^''e^y 
little  was  given  up,  but  there  was  a  reason  tor  the 
Iransaction,  when  the  iiossibil.ity  of  liti.j:rali'Mi  and  its 
oonse(|ue'iifes  are  considered.  I  tliink  tlierefiirc  that, 
if  honest,  it  was  a  compromise." 

This  ease  is  also  an  authority  for  the  |ir())i(i-;iticm 
that  it  is  competent  for  an  execntiir,  in  a  proper  case, 
to  compromise  a  claim  by  his  co-executor  aj2:air  the 
estate;  but  it  was  there  sai<I:  "Tlie  position,  how  'ver, 
is  a  delicate  one,  and  an  exeeiitor  in  tliat  posit  inn  would 
do  well  t<)  apply  to  the  (.'oiirt  for  din-clions  as  to 
whether  lie  i-s  at  liberty  to  make  *lie  conpromise." 
Ar.'l  se4'  Dr  Cordova  v.  Di'CorfJora,  4  A.  C  fi02.  wlwre 
sueii  a  eompromis,  was  set  aside.  See  also  Asthuri/ 
V.  AMhury  (1898).  2  Ch.  111.  as  to  the  etTeet  of  an 
aeknowledffment  of  more  than  six  years'  interest  being 
due  on  a  mort^ajre,  to  work  an  acknowlerigment  u"der 
see.  18  of  the  Statute  of  Limitations,  I{.  S.  O.  eh.  75. 

In  view  (tf  tin  law  a?  it  stoo(J  before  the  passinjf  of 
this  section  of  the  Trustee  Act,  it  is  somewliat  <lifTieult 
to  understand  what  is  the  I'tt'ect  of  the  juovision  irivinj; 
j>ower  to  "a  perscmal  representative,  or  two  or  m(tre 
trustees  actinir  tojjether."  to  cctmpromi.-jf'  claims.  Mr. 
rnderhiU  s.,ggests  that  it  must  be  construed  to  mean 
tliat  the  power  is  to  be  exercised  by  not  less  than  two 
trnstees,  unless  a  sole  trustee  is  expressly  autborizeil. 
and  cannot  be  construed  to  enable  aui/  two  of  a  greater 
number  of  trustees  to  compromise  or  compound  with- 
ont  the  Joinder  of  their  fellows:  pp.  430,  440. 

lint  before  the  passin*?  of  tiiis  Act  it  was  held  tliat 
one  of  several  executors  might  eompromise  a  claim 
without  the  assent  of  the  others,  in  the  absence  of 
fraud.  In  Sm}*h  v.  Everett.  21  Beav.  454,  122  R.  R. 
484.  Sir  .I<»hn  RomlUv.  M.R..  said:    "That  settlement 
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execltorh'  accounto. 


|!„l  wh.'iv  tnistcos  iKToptcd  *-'50  in  disrlmw  "' 
„  .l,.l,t  "f  *:««^  i""l  >:»'•'•  ""  "vidnnc..  U,  «pliiin  tli|' 

,,.„s,m  ..f  this,  it  wn»  hoM,  tl.nt,  in  tl...  nbs, o  "f  sucl. 

pvulencc  tin'  Mn-'tor  wns  rijtlit  in  cliarninK  tlf  trus- 
„.,.s  with  the  loss.  Tl  TO  nnist  bo  snmc  reason  shcwTi 
l„,.  ,|„,  |.,>nipv<'inisi'.    llaMwiii  v.  ThniiHis.  U  hv.  ll.t. 

EN..™to>-s,  in  th..  cxorns,.  ,>f  a  ,,nn'ont  (iis.Tot.on. 
,„„v  ;„M...,it  roal  ostnto  in  payment  "f  «  debt  <,w,mi«  tn 
Ihe' estate.     McCirger  v.  .l/cA';;"'"/',  H  Gr.  ..-.). 

\„  exeentor  or  administrator  n.ay,  as  sueh,  reler 
,„  ,;,„itrnti»n  causes  of  actio,,  whieh  arose  '"  the  1,  e- 
,•,.,„.  of  the  testator,  so  as  to  bin.l  the  estate,  an  w  th 
„„,  „,aki,.K  himself  rersonally  ,Ts,HM,s,We,  /  e»  x 
l(,i,l  ir,  C.  !■.  247.  The  power  of  an  ad„,in,st,ato,  to 
'.;;;;i^„arWtrationissaidtobebas,.,up;.nhet|^ 

„„„  ,,..  has  power  to  i''"^';"  ^;'',,;^'  'n,."w 

Cuii^iitII  V  CiiiKoid  Kil.  Co.,  (i8  N.  II.  l!»i  In  /'■-"«« 
["c  Lla  V.  Il.nl.;i.  171  N.  S.  llM,  >t  ,s  sa.d  he 
,  ,w..r  arose  by  reason  of  the  fn  '  .l„n,„„o.,  «_^ 
.,w  LMVes  to  an  executor  or  adm,n,strnt.,r  mei  th. 
s^ett  and  the  full  discretion  ^hich  is  veste>l  ,n  h. 
;^;  the  s<.ttlen,ent  and  liquidation  of  all  elanns  due  to 
a„d  from  the  estate. 

A  compro,nise  of  a  disputed  claim,  ''"''.;'<«>-  X;'; 

,.„„stitutos  a  valuable  considerat.ou.  even  if  the  elain, 

■as  out  ultimately  to  be  unfounded;  it  ,s  not  even 

essarv  that  the  question  in  u.spute  should  be  reall 

;U,htfui:  i,  being  sufficient  that  »-  .;«f--'\f  ™' 

Vaith  believe  it  to  be  so.    Frn.as  v.  Allan.  11  O.  \V .  ^. 
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Ill  rpcent  yours  the  nutljoritv    f  . 
invPRfmonts    from    tr,L    f     J   '."^  trnstocs  tn  ,„,,k,. 

•1.0  .ih-o,.  i""«  "niuwij  '"'"."'"<  "''""'"'•  """'  '''■'"" 

tho  sfni.k.  ,lolM.i]ti,r,.«  ,>,.  •!■  ■     !.       '  ""'  *'"""'  111 

Can„,la.,r„    (   ,  a    n'r7''"*'':  'f  "'"  '•'""''"""  "^ 

"f>vhi,.his^„,„j,:'u  ,:'■'■'''■''''■"''''■'"'>■''"•■'' 

I'.v  !».itaii„  ,„.  |,v  ,  „        ■, I  """"■■'11  ..r  Caiiaila  „r 

■'"   Ontari,,.    in,.  Xri,lr  """'"•"""  '■"■•P"'-«ti«n 
'^H,,,,,!   ,,u,.„„s,;      ,,,^„  'r''™':;!'"-   '-""""l   foi'   Piihlic. 

l-.-'l"  -rvel"^.'"^  "^™'-'  f"  ''--0  boon  la.f„„,  „„„ 
"L'TRe  on  Li    „  n     t,  ^'7"*'':'  «''"'■''  «o  a  firs, 

n«..ineorp„:j;;r™.ct\:^::^';;:-,:r!,r. 
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.).r,g  KXP.IMTTORS'  ArCOUNTS. 

ns  l,is  npnt  in  any  of  the  abovp-mentinno.l  ».-o,iriti^< 
?n  tho  manner  contemplated  by  snb-seot.on  2  of  seetnn, 
17  of  the  Loan  and  Trust  Corporations  Aot. 

In  this  Act  the  word  "trnsteo"  inchides  nn  exeni^ 
tor,  administrator  and  a  trustee  however  appoints 
and  several  joint  trustees.    Sec.  2  ('). 

Section  28  corresponded  with  section  1  ot  tlic  hnil- 
lish  Act,  the  Trustee  Act,  1803,  except  that  the  la  ler 
provides  that  "a  trustee  nn.y,  «n/e..,s  crrpre...  ;/  /"Wm  - 
rfcH.  bv  the  instrument  (if  any)  creatine  the  t.ust 
invest- anv  funds,"  etc.  It  will  he  ""t'-'l  "';■/"  "'" 
\ct  -ives  the  trustee  power  t..  invest  funds  "which  it 
is  bis  dutv,  or  whicl,  it  is  in  his  discrelion  to  invest. 
/„"c  /y"W.c  (lOnS).  2  rii.  2-48,  it  was  held  that  a  discre- 
tion to  keep  trust  funils  and  invest  them  n,  one  par- 

;;::,ar  wa  does  not  ^^-y^^^f^  }"^f' ^fTt 
in  anv  ..f  the  investments  authorized  by  the  .\ct  In 
"hat  case  the  will  proviiled:  "^f,v  trusiees  shu'l  keep 
mv  trust  estate  and  invest  t  same  on  deposit  with 
a  named  bank  at  interest.  There  seems  to  l,e  no  reason 
tor  thinking  the  Ontario  Act  would  receive  a  imrro«ei 

construction.  _ ,   r  i>.  t    -d    ho 

In  lU  Hichard.so„.  3  O.  W.  X.  14,3,  .    X  I-  «.  44^'. 
the  will  directed  "my  executor  to  deposit  the  pr-eeds 
s  ch  sale  in  some  chartered  bank  and  keep  such  pro- 
;  .     so  depositcl  until  M.  R.  shall  have  ntUimed    W 
ase  of  twentv-one  years."    The  executors  filed  a  pe   - 
ion  asking, 'inter  alia,  permission  to  disregar.l  the 
r,n-ision  o    the  will  and  invest  the  money  instea,!  ol 
"    „    i    into  a  bank.    Riddell,  .1.,  held  that  where  «u 
SeU  n  is  given  to  the  executor  the  Act  does  no 
ap,,\      that  here  the  executor  had  no  '';--♦-;-:-; 
thill  'if  he  disrei-arded  the  express  direction  of  the  will 
1„.  made  himself  responsible  for  any  loss. 

In  n  case  before  the  Act  was  iiasse.!  it  was  l.ehl  tha 
where  a  testator  authorized  his  trnstcs  to  invest  in 
"  ublic-  securities"  this  did  iiol  aulhonze  an    nvest- 
„,';;;,  in  nmnieipal  debentures.      I.,n,rl  ..  Onr.Ion,  U 

(\v.  41  >. 
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■"•"»  t.i   !„.   ,|i„  1„,,„,  „|,.,„„„ 
.    •■                                 "'   ""'  'I'llNli'i's   Ik  liliiilnl  to  •!  ,li 
■■■'■ti->M  as  t<,  wl,i,.|,  „f  ,|„.  sowml  fnrn     ,  •  

.,,,11  I     ,  I  ■'->\1UI      [(MIll.S       )J      Nl'(-lll'lt\' 

«o™,sto  point  to  „i.a,,, ,,,,,,,,,, ,,,,,;,;,,:;,, 

-tm  ,.,,s,, .„.,„, si.,.i„.i,,.  .,■.,....;;•:,'«■ 

Wli.Ti.    a    soitlciMiMit    nntlioiizi.,!    th, 
iiivrsl"  ,11  ,.,.,il  (.stilt...  tliis  was  III. 1,1  ,, 
Jii-tiial  iMM-cl.asi.  of  ri.|ij  ,.s||,ti. 

;:;;:Mi::r:;i^;;;,;:t":;::,::';;:;:;;,:;:: 

IxinnH;  't  O.  R.  7]o.  '■       '" 

111  He  J.  II.  (1!)]]),  •'.-)(  I   I     \{   i...     ,.       . 

nil  iiii.«-  tli,.|iis,.|v,.s  lialil,.  f,,,.  „„v  |„„  ..    .|.| 

"-■I- was.:Mt,.Hii,..i ,,,  I,,,  „i,.,,  ,,,,,,,;;,  '-,;; 

"■•-'"'1  tll".«.  KIV,.„   l,y    th,.  A..t;  ,.,lK„-.-,s,.  t      .     .  w,       , 
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•.',-,«  KSKrCTllllX     All'lirXTH. 

1,1  th,.  alis.'i '  .'li'iir  mill  .■spn'^s  (linTdHii,  rvfii 

wlicrc  tl■^lsl.•o^  Imv,.  ii  (li-cn.tiipM,  llii'v  .•nniiiil.  wilhi.iil 
,1  liiciicli  .p|'  iMiMl,  liTil  tniM  I'unils  nil  iMTsmml  s^i'ciir 
ity.  (ir  |ii'i'<niiiil  piii|iiTl.v,  iir  iiivi'sl  it  1111  tri'ili'  »''■■"' 

itv.  i:i).,  in  tlin  sliaiPs  nf  a  piilili miuiiiv.     ChU'l  v- 

rA;/(/,'  51  n<;\\.  .'ill;  /A»)'''.«  v.  //(Xii-s  -JH  II<mv.  I"7 
■•■I'll,,  rule  i^  wi'll  scllli'.l,  wIh-i-c  iiiiini'.vs  arc  left  hy 
tcsliiiiiriitarv  instriinifiit  In  !"■  iiivvsl.^.l  nl  llic'  (li>''i;' 
,i„„  „r  „„  ,.'s,Tiil.ir  m  tiiist.M..  Ilmt  1,..  is  In  '"vcsl  m 
mii'li  scciiriti.'s  as  niv  .-anctinii.'il  l.v  llw  CiMiii.  I  li'' 
.',.,i.Tal  .iiscrc'linn  s..  (.'iwii  cln,.s  ,i"l  warniiil  mvot 
riic'iil  in  pi'isniial  siiMiritii's,  ami  it  wiiiild  lie  ilisiviiai-.! 
i„,r  Iixi..l  slaiKlanls  (if  di'i'isinn  to   lay   it  down  thai 

-la-li  a  .lisiTi'liiin  .•an  I xcTi-isi'il  ntliiTwis..  than  liy 

law  ••  I',.,-  liuvil.  v..  Sprnll  v.  Wihn,,.  lit  (X  B.  28  In 
til.,  last  naiiiiMl  .-as.,  tlu'  fX.Mait.irs  wi'ic  .livi^.'to.l  ti. 
i„v..«t  in  sii,.li  H.^nrirL's  as  lli-y  sli.niM  tliink  lit.  aii.l 

applv  til..  iiiliTist  r.ir  III.,  inaiiil.nan t  thr  mlanl- 

alitil  tla.ii-  inajniily.     I.ist..a.l  ..f  inv,.-(i,i«  tlm  Inn.  s 

,1 x,.,.u1.>i>  ,l..|i..sil..il  llii'Mi  in  a  saviii-s  liank  at  .i'j 

,,..,.  ....nl..  aa.l  III..  (  "iirt  l:..l.l  tlicy  .li.l  imt f"'""  t" 

tl„.i,.  .Iiity,  aiHl  W..1V  lialM.  r..r  tli..  .lilT..|-..ii....  I".|«'"n 
111.,  rat..  ..arn...l  and  li'Ka.  inton'st. 

\  p.,w..i.  t..  invi.sl  .n,  sh..|i  k.m.iI  >,.,-iirity  as  ll... 
liiist....  iiiav  lliink  lit  will  nnl  .instify  an  iiiv(^stia..nt  .m 
personal  si...urily:  .ir  in  .^..^nriti.'s  in  wliu'li  '»"<;"" 
iisnal  f.ir  a  pni.l.'nt  man  to  invest.  Kiiuj-  v.  Mmhni- 
,i„ii  I'i  \  ('  7."i^-.  aii.l  wli..r..  tli..r<'isa  p.iwiM-t.i  inv..sl 
„„  personal  sei'iirily  it  iniist  lio  .■x,.r..iso.l  witVi  jiroal 
,.antion  Pi'-k„nl  v.  .\,„lr,.o„  ( 1S72),  I,.  K.  i:!  F,.|.  m. 
\   pow..r  to  inv..st  in  sn<.li  seniriti.'s  ^f  .'|'<',.*';f  *^^|; 


•vliall  lliiak  lit"  in..ans  "sliall  lionostly  tliink  lit.' 
S,nilli.  Smith  V.  rimmpsoi,  (ISOfi).  1  Oil.  71. 

\s  Imi.'  a""  as  17K:!  L.ir.l  Il.itliaia  sai.l:— "  Tli. 
Coart  wiirnlwavs  disoonraK..  Ii.ndin-  trust  money  oi 
prival..  seonritv,  tlionKli  lar-..  int,.r..st  may  l,e  Rain.-d 
It  l,......mes  a  spe..i..s  ..f  Kaail.linK."     Ad.iej.  Fouillr 

teaii.  1  C.ix  tit.     A  f.'W  years  laliT  L.ird  K..iiyon  wa 
no  less  emphatic:    "It  was  never  heard  of  that  a  trn> 
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-'■"ritios.     /;„,„•„  ,  '^;,     .;'r"A"''""  ■^l"-"lafiv,. 
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«h      n,nv,.K,H,,.f,,,,,,,,,r, „„„  „;,     :^ 
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:\"'.;' '■  ''•"'v.'w„:i+i.v,i.  i(,.|,o4,,. ,i 
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'«■  an  .nljn.l.v  „„.|„stili„l,|,.  ,„„..     |„  /,,,  .„„,„,,,,„       ... 

rnst  t,,  ,„vo.t  ,Im.„,  i„  |n.„i,„l,i  1,„„|  i„   (,,.|,„„|  '  „ 
ns  li.'l.i  Ihnl  „»,„-  In  ||„.  ||„.„  „„.„„ „|,ii,i„„  „,. 

"'";.■"""''■)    ","""''1   '"■■■'   '--I,  „nn,s,,  M.hviil, 
MhimI,.,^  Il„<  ,|,,,.,.t „v,.st   r„,„|.  ,1,,.,,.      s,,  i„ 

//.«..vr,w,w,.,  v.. v,'.  (•,,•.  ,i,7,, ■,:,(,,(.  47,.,,,,, 

'"'■■'  """■'■  "  '"""illKc  S(.|ll( Ml  w,;;.  ,.m|M,«-,.n.,l  Mri.l 

rr.„nrnl  „1  l|„.  ,..Mn,.sl  „r  ,|„.  wif.  I„  ,„|v,„ ,,Mrt  „r 

,|''tnn,lst"ll,,.|M,sl,,,M,l,,Mll,,.  .,.,.M,ltv,,ri,iil,,,M.I 

""■.''""'"""I    "Ml"    ins„lv,.nl,    niKl    thr    wil',.    (l,,.,, 

'■'■'I"m-.mI  th,.  lrMsl,.,.s  („  „,„k„  „  |„„„  ,„  |,i„,      ^,  ^^^_^ 

li"l'l  llicr-..  w„s  sn.'h  ,,  rliMMu-,.  in  .•imirnslnm'...  that  th,. 
'■Inns,.  WHS  inaiiplicaM,.    an,l    Hint    th,.   tiiist,.,.s    woi-,. 

"""'" ■•'■fnsiMir  I,,  inak,.  Ih,.  I„an,     |-|,„m  th,.  ,.,n,- 

vnrs,.  ,|„,..st,„M,  „-li,.th,.r  a  tnist,.,  is   |,„,in,„,  i„  „,„|. 
inif  inv,.st»i,.nts  ii|mn  so,.„rili,.s  tliat  an.  n,-,,,,,.,-    ^  „ 

;:'  '•'.'■'»'"in..| „f  st,,tnt„ry  auth„rizatinn.  at  th,.'li,„;: 

! 'V"'"""'"!   i.s  niH,h..   hut   «,.,-,.  „„t   ,,,„,„.,  „,  ,1  . 

'lan.  tl„.  trust  was  ,.,.,.,, th,.,-,.  |,„s,  in  KnJiMml   l„     , 

s,>n...  ,.,MiHipt  „!•  „„th,„.itv,    (),„.  statut,..  h„w,.v,.,'  ,„■„ 

Imhiy  r,.ni„v,.s  n,iy  ,lifTi,.|ilty  „(  this  kin.l. 

^V'ji'T^  an  ia,,,,-,,,,,.,.  i„vostmont  is  n.n.l,.  t|„.  tnist,.,. 

'^    ''»'>'■■    '-    ■•'"    -^"1- -m    ,.,.MS M.M,.,.s.    h„«,.v,.,. 
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W:  EXKCL-Tons'  ACCOr.NTS. 

uiipsiii'i'tccl.  111-  lioweviT  rciiicitcly  connci-ted  witli  the 
ciriaiiKil  lircacli  of  trust.     In  Kclldiniij  v.  .Inliiisdii,  .j 
Rciiv.  :!!!).  tliiTc  was  an  unantlioiizi'ci  sale  and  iiivi'st- 
inc-nt.  and  tlio  tnistcos  wero  held  liable  for  a  suljse 
i|nenl.  loss,  tlie  root  and  canse  of  tlie  loss  bein;?  the 
original  unanthorizcil  sale.    Tii  Ft/lir  v.  Fi/Jri;  3  Beav. 
mO.   trnstces    olitaniinf;   an    unanthcjrized    but    ample 
sccMirity,  were  held  liable  for  a  fntnre  loss  traeeable  to 
that  liisl  error.     In  Ciicl.t'r  v.  Qmiiitv,  1   Muss,  &  My. 
.-i:!,-|.  :!:;  K.  R.  T('>.  trustees  ha.l  iiower  to  lenil  on  bond 
with  the  eousent  in  writiiij?  of  a  eertain  person.    They 
li'Ut  with  oral  eonsent  and  without  taking  a  bond.    The 
liorrower   snlisecpienlly   heeanie  hankrujit   an<l  a  loss 
oeenrred.     ft   was  held  tluit  as  the  orij-'inal  loan  was 
made  in  an  unauthorized  way  tlu'y  were  liable  for  all 
future  loss,  thoniiii  in  the  resnlt  tli..  position  wonld 
have  been  exaetlv  the  sanu-.     Had  they  .'cuuplied,  iii 
niakini;  the-  loan,  with  the  terms  of  the  trust  deed,  a 
bond  debt  and  a  simiile  eontraet  debt  wonld  have  been 
in  the  same  positi(Ui  in  the  bankrn|itey  proeeediniis. 
\nd  it  is  laid  down  in  Clough  v.  Itonil.  ?,  My.  &  Cr.  49n, 
4,-j  R.  R.  314,  that  where  a  line  ot  duty  is  not  strictly 
pursued  and  loss  is  eventually  sustained,  the  trustees 
are  liable,  however  nuexp<'eled  the  result,  however  un- 
likelv  to  arise,  and  however  free  from  .improper  motive 
4lieir   eondnet   mav   have  been.      So   in   Graiihiirii  v. 
CJnrksoii,  L,  E.  3  Oh.  CO,"),  it  is  said  that  where  there  is 
a  breaeh  of  trust  the  trustee  is  liable  for  all  eouse- 
,pienees,  though  thev  do  not  develop  themselves  nntil 
lonir  afterwards.    .\iKl  in  Cnffrcy  v.  Dnrbii.  fi  \'es.  48S 
it  was  held  that  trustees  are  responsible  for  all  loss  ,if 
they  are  onee  guiltv  of  a  breaeh  of  trust,  no  matter 
what  the  eanse  of  the  immediate  loss  may  be.    They 
would  not  he  relieved  even  if  the  actual  and  immediate 
c.ause  of  the  loss  were  accidental.     Kven  if  the  loss  is 
,-aused  hv  the  nesligcuee  of  his  legal  adviser  the  trus- 
tee is  not  excused.   Tlopgood  v.  .'•iirl;iii.  T,.  R.  11  K.].  i4. 
Tt  is  no  answer  to  the  claim  upon  trustees  to  make 
good  a  loss  incurred  in  respect  of  or    fund  to  say  that 
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""'  '"I'-iU hi  n  ,.,■,.„.  iM,|,n,v,.„„.„t 
"  "":"'"■'•  t"'"'.  n,„-  ,■,■„,  t|„.v  |,„ 
<uch  mipn,vo„„.,.t  aifainst  tli,.  'l.is. 
^  nnnv.  o-,s.     X.,,  ,,  „,,,  p.,,,,  j,^.^^ 


on  the  tn,st,.o.  „„,,  is  „„,  bonnM  ,     ^k  :  'i  ':''''''' 

r'  intcntlDM  tn  n-.M  ,„  .■;,.1,4  .  u     ,,  .     .      ■"•-'^. 
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f/Kf  Irnsl 


' •'r''"'""'i""t"w.M,iv,.'nslitshvl,„ 

>"•'»     «■  i-loar.  /?e  CV„.,.,,  -0  Ch.  I).'  ]„■)    Tho  rr.,,,; 

bocaiis,.  Ii,.  ,l,„,s  ,„,»  ,,:",„„       "'  .iiqiiicM',.,!,.,.  iiioroly 
intere.l.   „.','■       '         "'  '■"■■'•'''•tni>ss  wliilo  his 

.l«»e.sfe/.  IB  Boav.  fion,  %  R    r   -Ijf^  M'irhodx. 

':^::;io:r;!s^t';:ri,::t'^rtr'-™f" 
;;iuoHionn.hiso„nti,.,,,in::i:i:!;ui:rc'^":l:: 

iii„.  /» .i/«»f,  „/  n„u!,hs..,  m  X.  V.  .\p,,,  niv.  (^». 
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■)(i|  KXK<M-R)Rs'  .U'COl'NTS. 

Where  a  trustco  is  nutluirizcd  to  iiivi'st  in  i'ill"'i' 
of  two  spccilicd  modes,  and  liy  mistake  lie  invests  .m 
neitlier.  tlie  measure  of  Ids  lialiility  is  tln>  loss  ansMift 
ri-om  liis  not  liavinji  invested  in  tlio  less  liem^liccal  M 
tlie  aiitliorized  modes.     I'nlcisni,  v.  I.niliii,  18  Or.  i:!. 
Wliere  a  n-xtiii  ifn'  ini.-^l  is  of  fall  ase  and  eimipe- 
tenl  to  act  for  iMmsell',  and  fiives  liis  sanetimi  to  an 
imantliorized   investment,  lie  eaimot  afterwards  seel< 
to  make  llie  triistiT  lialiW'.    fndcT  these  e.irenmsfanee> 
(liere  is  no  dutv  I'ast  on  tlie  trnstee  to  advise  aijains^ 
sneh  an  investment.    Ihinismi  v.  Il<iiiis,iii.  U  dr.  .')8I1. 
See.  in.— (1)  A   trustee  may  deposit  ninnex    witli 
anv  of  tlie  soeieties  or  eompanies  liereinafter  men- 
tioned, or  iiiav  invest  any  money  wliieli  it  is  liis  .laty. 
or  whieli  it  is'in  Ids  discretimi,  to  invest  at  interest,  in 
terminalile  il.lieiitnres  or  delientnre  stock  of  any  sueli 
soeietv   01    e..miiaiiy,   iirovided    that    sneli   deiiosit    or 
investnieiil  is  in  other  respeets  reasonalile  anil  proper, 
and  that  the  delientnies  are  re^'istered,  and  are  trans- 
terahle  onlv  on  the  books  of  the  society  or  coinliany  in 
his  name  as  trnstee  for  the  particnlar  trust  estate  tor 
which  thev  arc  held,  and  that  the  deposit  account  in 
the  soi'iet'v's  or  company's  ledger  is  in  tlie  name  of 
the  Inisle'e  for  the  particular  trust  estate  for  vrliiHi  it 
is  held  and  the  deposit   receipt  or  pavis  hook  is  not 
transferahle  hy  cMidorsement  or  otherwise: 

(»)  .\ii  incorporated  society  or  comiiany  author 
ized  to  lend  money  upnu  morljiafies  on  real 
estate,  or  for  that  [luriiose  and  other  imriioscs, 
haviiif;  a  capitalized,  fixed,  iiaid  up  and  perm- 
anent stock  not  linhle  to  lie  witlidrawn  tlierc- 
trmn  of  not  less  than  if-H1l),00n;  and  a  reserve 
fund  of  not  less  than  25  per  cent,  nf  its  paid-up 
capital,  and  the  stock  of  which  has  a  market 
value  of  not  less  than  7  per  cent,  premium;  or 
(/,)  \uv  soeietv  or  eompanv  heretofore  ineorpor 
ate'd  nnderVliaiiter  1114  of  the  Revised  Statutes 
of  (liitario.  1877,  or  any  Act  lucorpor.ated 
thc.rewitli,  or  under  Cliapter  Kill  of  tlie  R.'VisinI 


I.NVKST.MKXTS  Ilv  TT!.STKI>.  ■>(;.-, 

Statutos  ,,f  ()„t„H,,.  issr,  h,r-iMs  a  ™|Mt,,lm.,l 

*-0().0<)0.  ,„Hl  a  rose:-v,.  f,„„]  nf  not  l.ss  ilmn 
!•'  ]»■>■  .•..lit.  „f  ,t.s  |,ai,l-ii,i  rnr.ital  ,„i,I  tli,.  st,,,.!,- 
"t  "-In,- 1  has  „  ,nark..|  valu,.  „f  i,„|  l.-ss  ,l,„„  - 
pPi- .'.'III.  ]ii-i.iiiiimi. 
(->■)  Clans,.  (»,  sliall  n„t  a|,|.lv  1„  „ir  s,„.i,.,v  „, 
-■"l"n.ywl,i,^,|n,sn.„,|„.a„„|..,val„f„„:,.i:       , 

yn.ins  ..I  that  ..lans.-,  an.l  as  .,no  in  t 1.  hontnn.s  ,„• 

0 hontnn.  st,„.k  „r  ,vl,i,.h  tnist ,„„,  ii  ,.„:';; 

«lii..|i  they  may  ,1,  ;,.,.sit  m..nov 

;"S"t;';:;^r,:r':;;i;;^(::;:::;--;:-;; 

'  ■-"''-'''•tjoii  :■  may  at  any  tin.,,  h,.  .■ov.,]<o.i 
Tho    f„ll.,winjr    is    a    list    „f    L„.,n    ('„r,i„i,,li.,i,s 
«lii..|i  ti-nsf....s  may  niak..  inv,..stiii,.nts. 

HWtishir„i1«aj.,.  |„anc,nn,,a,iy„l„„tan„. 
^J.j™,lal.an.l...lan,lXat.i il  I„v,.st,n,.n,  Cm.Maiiy. 

frown  Savi„x:s  aiul  l„,an  Cmiiianv. 
("ana,la  l'..|-man..|it  Mort^aao  ('ori„,ralio,i 
•Vnti-al  Camwla  Loan  an,i  Savinf.,  Oomimnv 

pany""  ^'""'''*""   ^'^""""''   '■"""  "'"'  «»-!"«»  <^"n,- 

"uolph  an,l  ()„taii„  | n  aii.I  Savin.js  So,.i,.|v 

"'■"'"  ^^■''^»  I'.TinniH.iit  Loan  Coinpanv 
Hamilton  l'i-ovi,l,.nt  an.l  Loan  S.».i,.tv 
n.m,„  aii.1  Kii,.  Loan  an.l  Ka^,in,.s  (^ompaiiv 
Sarnia ""■'"'    ''""'">"'    "'"'    ^""""^    «'""|.aiiy    of 
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l-(iii(i('ii  Ciuimiiaii  [jntni  jukI  Aj^'ciicy     'imiiiany. 

Lainlcil  iJjinkini,''  and  FiOaii  CiHupaiiy.  naniiltoii. 

laiiihtnii   I^oaii  ami  Investment  ('nin|iaii\. 

I. and  S  --nrity  Company. 

London  Loan  and  ISavin*j:s  ('ompany  of  Canada. 

Midland  TiOan  and  Savin,jj-«  Compmiy. 

Ontario  Loan  and  Dehentnro  Comj>any. 

Oxford  Permanent  Loan  and  Savinjjs  Soeioty. 

Royal  Tjoan  and  SaviniSfR  Company. 

Soutlierii  Loan  and  Savings  Company. 

Toronto  Savinijs  and  Loan  Company. 

Toronto  Mortffaije  Company. 

ViL't<)ria  T-oan  and  Savini-'s  Cempany.  Ijindsay. 

Tlie  Chapters  referred  to  in  the  sii'--see'ion  (6)  are 
the  Aels  respecting  Buihliiig  Societies. 

See.  yO.  A  trustee  may  from  time  In  t'rno  vary  or 
transpose  any  soenritios  in  whicli  money  in  his  hands 
is  inv.-.-te<1,  whether  u]idr'r  liie  authority  of  this  Act 
or  otherwise,  into  or  for  any  otlier  seenritios  of  any 
nature  authorized  by  this  Act. 

Tlie  English  Act.  after  specifying  tlie  antiiovized 
investments,  adds:  "and  may  also  f^i-rii  time  to  time 
vary  any  such  investments."  In  Re  Dick,  hopex  v. 
Hume  (1891).  1  Ch.  42:?.  lS92f  A.  C.  112.  it  was  held 
that  these  words  are  not  confined  to  investments  made 
under  the  power  given  by  the  Act,  but  extend  to  any 
investment,  whenever  made,  whether  before  or  after 
the  death  of  the  testator,  upon  any  such  stocks,  funds 
or  seearitios  as  are  menti(med  in  t!u'  section. 

In  Ue  Onthiraite  (1801 ),  3  Ch.  494,  it  was  held  that 
the  power  given  to  invest  trust  funds  in  any  of  the 
stocks  therein  m''ntioned,  does  not  extend  to  authoriz- 
ing trustet-s  to  set  apart  or  appi'oprUite  any  of  such 
slocks  to  answer  a  particular  yjurnoso.  as,  for  Instance, 
to  provide  for  an  annuity  given  by  a  will,  su  as  to 
facilitate  the  distribution  of  the  rest  of  the  testator's 
estate.      It  was  suggested  that  the  same  result  might 


i-M|.:.sTMi.:xTsi,v,„isT|.:i.s 
'"■  iirriM.,1  lit  hv  tl„  "'" 

'■'^"^'i  to  (i„.  innbiiitv  ,/;,;:■,:  ,''■•  '  ' •■""  "^^^'t i„ 
■""7  ti„.  p,,^,,,  „f-„,;  Zt  "f'V"  •'•i''""p'-i.'«t" 

"M-ld  first  invost  inn.t,K|,  V,'  ,  ""  '""■•'"^■'-  <''<-- 
-■'  "n.lappro,„.;a^/  ^^;  '"^■■""•!""•'^^'"'>•l''■ 
"^t  i"  "  ^fook  nnthoH^    *      ,rv't  ■V,''"  •^'■''  ''■'•>■ 

» 't^nt^rstr --'- - 

•■'.'-'<-<'em,.nt  th,.  f'stai;:  V       ;"''.  'T,  "l"  '"'"'^  "f  "- 
'^vlians-oij  fo,.  ,i,y,.p,  „,;,,;,      '"  "'"  '"i-^iMcss  will  I„. 

•''»"'."■  it  nnio,,.,,  to  o  J ■„/';,!;  ■*"  '"'"•    '■^"  ^"'' 
t<>stator  for  o.l,.n  p  "        ''"'.'rr,  "     I'-Porty   „r   

•-^"Mr::.^i;:;,:l.:;:--' ., 

;y'''''«toftlHM,nK.,.Msto  pa;  ,,;;■'"''''■  '''''■'"">''■■'■• 
ll'fi  n.K„li,e   of  til,.  «.,;,)'''■    ''''":■ '■''■•••'.•imliiivr.,t 

""■'-•-■^  from  tin,,,  t,',  Lnr,"-'  "'"'  """■'"■  '•'»■  '- 
•;»  'liey  ,n„v  tliink  ii(  -  ,.  T-"'  ""'''  '"^■"■'tm,.|it; 
•'"■■'til  tlir,-o  w,.roa.|,i;,,|,„    f  ■  '"'  ""'  l''-'at"i-V 

''''■pn»i.-i..„.of;i,:^::: ,:---;''-"-. witiii,, 

It  was  argnoil  that  tl„.  worrt.  '■„;  ,  '  "'"'  """"■  ""*■ 
■■iI>|iliod  to  tl,p  trust  to  i„;     t  ""■''  "">■'■  tliink  til" 

"ppijoci  only  to  tho  ;olrr  t';  v;r    "''■" '''""'  ^•"'■'^^ 

fi^stoos  should  «>„«„"  thir  1  •■  '"^""'^'""■"ts.  a„,l  tl,.. 

«-as  furtlior  hcl,     h't        .f  "'""^  "^  ^^''t  funds.    It 

>>-  r-urt  would    aC'i     tt'i'T^';"'^  -i-umstancos 

•■■lents  tor  the  duration  of  th,' 
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war  nn,l  for  six  n.nnths  ..ftrrwaras,  sul>.i.rt  to  Oh-  pv"- 
vis„  tlint  tl,Mnisl,...sm..st  not  ,,,-M  any  „|M".i-t"">ty 
f,,,-  (lispi.sinf;  (if  tl.iMu  at  a  rcas.Minl.l>'  linc'C  "•  " 
ll,i:rhliiir  (IIMK).  1  Cli.  +:'•:!■ 

\  t,-t»I.M-  l>v  liis  will  .■xprcssly  ai.tlinri«..l  1ms 
,v,.;M,tors  to  invc'st  Ids  p.Tsnm.l  estate  •'by  planns  tli" 
san,,.  «itl,  the  lina  or  link..,-.  Tuekers  &  To  shoM  ,   Ojoy 

l,e  vvllli,,^^  lo  a Pt  that  int,.rest,  ■  ,t  not.  ll'-'"'  »^' ' ' 

seenrities.      The    testator    ha.l    .hros'ls   »:''''"'':'• 

Tnek.Ts  &  Co.  at  the  tin.e  of  his  death,  whn-l,  the  exe^ 

,   „  .s  ,.ont.inne,l  after  his  .leath.  an,l  after  there  ha, 

1 „    ,„theknowle,Vnftheexeentors.     run,  t.meto 

,  -..Laa.-es  in  Ihe  n.en.hership  of  the  Irn,.  Jomer 
,"„,,,  „;,  the  loan  to  th..  r,r,n  w  only  an.hor  /.e,l 
M.'lo,,.'  as  11  was  ecnistituted  as  al  llir  time  ol  the  tes- 
tator's ch-atlu  an.l  that,  on  the  ,„e,nhersh,p  ol  tlr,.  Iirm 
,„.,.,„„i„„  ehanu-ed.  it  was  the  duly  ..f  the  oNcsMdors  at 
.„„.e  to  have  ..alled  in  the  ,„oney.  and  Ihetr  "" V^'''';; 
so  was  a  In-aeh  of  trust  whleh  reuchuvd  umu  In  1  le  fo, 
,„,v  loss  ae.rued  to  Ihe  estate.  In  r.  I  „Hrr  (WW. 
1  Ch.  7l'4. 

The  testator  direet,.i   his  trustees   to   "^"^^<"\ 
l<,..p    invested    his    estate    '",-  ^.'''l    '',"":!?,,  r" 
hv     raihvav     eon.panies    in     the     I  i.ded    Males    ol 
\,„e  ■  a    ,;  return  an  i.,ter,.st  of  not  less  than  4  per 
;  '       at   the  titn,-  of  investn.ent."     The  trustees   ,n- 
est;.d  in  New  York  City  Imnds  and  iu  F.rst  L.herty 
1  o-,n  iMUi.ls     The  Cntrt  held  that  the  provisions  .above 
,,„„te,l  were  nmndatory.  and  the  investments  hv  the 
trustees  in  N.  Y.  Citv  bonds  was  unauthorized         I  he 
'.m  "in.  undisposed  of  pa-     of  the  seeond  ob,ee  mn 
nf  tlH.  s,,eeial  guardian  rel     .s  to  the  mvestraent  «. 
First  I.ibertv  Loan  bonds  and  hnngs  «p  a  most  ,m^ 
Portant    ,,uestion    for    eonsider..tion.      .\    striet    and 
iberal  interpretation  of  the  law,  under  normal  ,.ond, 
i,,™  would' require  an  ad.iudieation  thai  --l' ;-- 
,„ent  was  unauthorized.     Hut  these  are  abnormal    m. 
Our  eountrv  is  en^^aRed  in  a  sreat  war  and  needs  tin 
undivided  su,)port.  aid  nud  loyalty  nf  every  eit.xeu. 


IXVKSTMFi.NJK   IIV    riUKTKKS,  .'iCI 

l'n('-i-  thisc  rimimstiiiiiM's  the  Coiiit  sliciiild  mil  lir 
IkiuikI  liy  iian-ow  and  ics|ri,-tcil  rules  of  law  nhii'li 
affci-t  tlio  wciraic  iif  our  cduiitry.  liut  slicitilil  cxcn.is,. 
Its  hcst  and  widcsl  discrclidii.    'i'lic  iiivcstnicnl  In  llic 

Inistci's  in  thi'sc  MIhtIv  I.iiuii  I ds  was  in  aid  (li'  mir 

""*'•■'•' 1"  ill  it."  liiMir  „(  1 1.  and  then-  shoiilil  !„■ 

cDiiiincndcd  latlici-  than  cundi'miii'il  IIicti'I'im-  "  //,  ,, 
Loiiilun  Kslut,-  (1!)1H),  171  N,  V.  SniJ|).  !ISI.  ' 

Sec.  ;!!.  A  tnistcc  Iciidinjrniiiinn  u|iiiii  tlii'  sciaiiily 
id'  any  pmitcTty  uiinn  which  he  may  lawl'ullv  lend  sliail 
not  bo  cliarKeahli'  witli  Iji-cach  (d'  trust  hv  reasciii  iiidy 
of  the  proiiortioa  home  hy  tlie  amount  of  tlie  loan  tii 
\\»-  value  ni  f|i,.  property  at  the  time  whc'ri  llie  loan 
was  made,  if  it  a|i|ic.ars  to  the  Court  that  in  makiuu 
the  loan  the  trustee  was  a'-tini;  upon  a  report  as  to 

the  value  of  tlie  property  i !,■  |,y  a  |.ersnn  who,,,  the 

trustee  reasonalily  hcdieved  to  lie  a  compel,. at  vahiator, 
instriicteil  and  emiiloyeil  indepei,d,.|illv  of  an.v  owuc.r 
i>f  the  projif  -iy,  whi'ther  such  valuator  ..arrii^d  on 
business  in  t.i,.  1,,,'alify  wliere  the  pi-operty  is  situate 
or  elsi.wl,i.re.  ami  the  amount  of  tlii'  loan  doc's  no, 
exceed  one  half  of  ll,e  value  of  the  properlv  as  stated 
in  the  report  and  ll,at  it  was  n,ade  nmler  il,',.  a<lvii-i.  of 
the  valuator  expressed  in  the  report. 

This  sei'tion  corresponds  with  si.ct.io,,  s  (1)  of  n,,. 
Kaslisb  Act,  I'xcepl  that  tlu'  latter  pi^rmits  a  loan  up 
to  two-thirds,  wliere  our  Acl  limits  it  to  oii,.d,alf  of  tin- 
valne  as  stated  in  Ihe  n^iiort.  Tie-  Ki,,iilisli  .\,'t  i-e 
(piires  the  report  to  be  made  by  "a-i  aide  and  praclii'al 
surveyor  and  valuer."  where  our  Act  spi.aks  of  •■,-, 
compeli'iit  valuator,"  In  oth,.,'  respivts  thei-e  is  no 
<lifTerene<>. 

In  /,(  ir  S„lom,„i  (V.n-I).  I  ('b,  Jill.  Warriu-ton,  d., 
said:  "It  ha.s  been  recognized  in  sevi^ral  cases,  ami 
amoi,f,'st  them  I  will  oiilv  meatio,,  |l,c  cas,.  of  /„  ,, 
Simirl  (1SII7),  2  Cli.  ,-.8;!,' before  Stirling,  J.,  that  this 
provision  of  tl,c  'rriisl,.,.  .\,.t  .  .  .  was  in1en,l,.,l 
to  reliini'  trustees  from  a  burden  previously  ,.ast  upoi, 
the,, I   by   lhi.  Court,  and   which  the   Li'Ki.slatiir,'  con- 
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ic'ive<l  was  tiid  lipavy  ii  liiinlon  to  be  oast  ii|Min  tliciii,  in 
iithcr  wiiivls  tlmt  tlic  Ac-t  was  intended  tii  lie  a  relieving 
Act.  and  as  sui-li  Act.  it  iinslil  tii  he  I'cnistnn'd  lilierally 
in  faviHii-  el'  the  pers(Mis  whom  it  is  sonulil  In  relieve, 
and  adeiilin;;'  in  elTect  wliat  was  said  liy  .lessel,  M.R.. 
in  1)1  )-.■  -Siwinhl  (ISSli),  -J-J  Ch.  I).  7i;7,  74(i.  I  think  tlie 
Court  (Uifflit  net  In  he  astute  to  lind  means  cif  cNchid 
in^'  tnislces  rniin  the  relict'  wliicli  tlie  l,e,nish\lnre  lias 
llioufilit  ought  to  be  extended  to  them." 

In.I'dliiiri  V.  Kifiei.-^iin  (lUlU,  I  Cli.  7.',8,  il  was  held 
that  the  secti<in  being  n  relieving  one,  it  does  nol  ini. 
|.ose  a   statutory  oliligatiou  upon  trustccf 
valuaticni.  and  the  neglect  to  do  so  ilocs  not 
llieni  I'roni  the  lienevoleut  oiieraliou  ol'  section 
.judicial  Trustee  Act,  1896,  corresponding  wit 
ot'  our  Trustee  Act. 

But  jtiiiiKi  fiiiii .  the  rcipiiienients  of  till' 
.\ct  constitute  a  standard  liy  wliii'h  reasonable 
is  to  be  judged,  although  ncui  compliance  with  these 
requirements  is  not  necessarily  a  fatal  obstacle  to  an 
application  Tor  relict':  it  is  also  a  matter  I'or  consider- 
ation whether  the  trustee  wcnild  have  acted  in  the 
same  way  if  be  had  been  lending  miuiey  ol'  his  own. 
In  re  .Sliiart.  siiprii. 

Nolwithstaniling  that  this  section  autliori/.cs  ii  loan 
to  the  extent  of  one-half  of  the  value  as  stated  in  the 
re|iort  of  the  valuator,  trnstei's  are  not  aiitborizeil  in 
huuling  to  that  c'xtent  (Ui  uupro.luclive  or  speculative 
propertv.  Where  tlie  property  is  exclusively  or 
mainly  used  for  the  purposes  of  trade,  no  prudent 
investor  can  be  in  a  jiosition  to  .indge  of  tlie  amount  of 
margin  necessary  to  make  n  loan  for  a  term  of  years 
reascmably  secure,  until  be  lias  ascertained  not  only 
its  present  market  price,  but  its  intrinsic  value  apart 
I'i-run  those  trading  coTisidernti<ms  wliicli  jrive  it  a 
siici'iilative  and,  it  may  be,  a  temporary  value.  I,<nmii<l 
V.  Wliitelrn  (1887),  lii  A.  C.  727. 

I'.cfore  tbe  Act  it  was  held  tbat  trustees  shimld  not 
lend  us  mucb  as  one-balf  on  buildings  used  in  trade. 
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"r    for    n:nn„(„H„i„„     ;„  ,,,  -.t       /,  '  /'  ''•  "■  '"'"^ 

laa  t/iat   M   f„r  „«  tlm  liahilitips  „f  tl„.  tnwt,, 
kiml    ,r  '""'"'"  ""  ''i^tinotmn  h,.|«-,.,.„  ,„„ 

::u:n,;;::;;';:!;::,:;i:i;T'>-.-n.^^::t ;;:;:; 
"-;""- '-' --':;^:t!;:xr,r' 

„      ,     •  *'^>'  ''••'••  «"<1  tlK-  faW  tlint  nt  flm  (imp  „r  .i„. 

^  •  cted  honM.«  ,n  „  residential  noishb.mHmn.l  or  „:. 
•    <■-.»   (viiKl.  ,„•,.  „„,  amto  completed.  th«„i;li  th,.,,: 


ill 

ill 
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..irrmnHtaiMTS  ..my.  nml  in.lo.Ml  oMKbt.  !»  1".  t..k,.n  intn 
a.-™unt  iiMli'tcTmininn  Hi"  «>""""'  «'l'i''l'  "'">  l'i"l"''-IV 
hi'  si>  invcHti'il."  .,     .      , 

\Vl„.r,.  ,.  Iiusl.-.  «■««  .iMv.t.Ml  t„  .i|v..sl  tlir  tnisl 
r„,„l«  -in  Lis  ..«i.  niinie  or  umler  \u*  l.'«nl  "'"tn.!. 
3  liv  im,.M...i  it  •".  "  -,„tril,ut,„y  n,o.t«,.K.s  W  w.,s 
;,,,  ,„  ,,„  „  ,,n.H,.l.  of  tr»-t.  a,M  „,.t  pn.n.,..,.,l  by  <• 
Vt  /»  re  On;:  (limO),  1  CI,.  :tK  Tius.cm.s  nnl  1  »  - 
i  '  ■..,v    p,,w.r  «pn.s.ly   «iv..n  tlK.,n.  are  l.mnul     . 

;t,."  im'a  „„„■.,««..  wi„.n.  .i.;y  i,av,.  >'";;;;"--- 

,,„1  „i  ,|„.ir  „wn  liaiuls.  and  wli.Tc  tli-y    ^an  lytus. 

!  :    '  \„„|  ,„„  ,,,,„,„  „,,v  an.  l».nn.l  to  ronsu  t  o.lnTS  , 
,:;;,"  /itMlu'v  do  .onsnlt  o,l»M>^ 

,.n!;vonu...asw,.Mas.^o..i,,.n,s,.iv,.s  ^|s.w 
;:!.;;::\;n;:t:::;t^i•:.:^;;ln^n.''^.l;;.. 

,j;;;;i;::"-::;;::trt;.r::'^':::::;i'- 

L,a„..     /„,;■«.-«<■;.. '.C  l'"f.  118. 

.•1  ,„„«(  n..t  W  an.lo.'sto„.l  1o  say  Hiat  a  i"Av,.r  to 
i,,  J  ,.,  ,,.asol,nld  so,MH-i.^.s  w,add  n..t  au.laow  .;- 
f,.,.<  in  anv  .-as,.  t„  a.lvanc..  money  on  tlio  s,..nii't>  ol 
,  n  1  Xas..,  l.nt  1  ,lo  say  that  whoa  fnstoos  a,v 
;".,'.  a,lvan,.,.  .>n  sn.!.  secniity  t  ,s  a  .,m.s„on 
,„.i,.;,.rions  ,.onsi.l..ration  wlictln.,-  ,t  .s  ,n-u.n.nl  to 
luan....  trnst  ,non.-y  on  so.MU-ity  oC  sn.h  a  .Imra,- . 
n  at  tiiov  arc  liaWc  to  l>o  ,Mal.arrass,..l  and  l.o>s,bl> 

.;;,       -tc,  Ws  l,y  tin.  a-ts  or  .l..fanlts  of  tl r,.n,a| 

wU.  a   „..rson  ov.r  wl.on,  tl.;y  lu'vo  ^-o  --t  "  ; 
Per  Warrin«ton,  J.,  in   Kr   frK./m-ou' .  Srtll,  ,„n,t 

(iiiu),  1  cu.mx 

71!..  it  was  h.'ld  that,  in  tlif  c.M-n.mstann.s  .,1  *!  -      "    ■ 
,,alaUKU,onhot..l,n.o,,.rtywasnotavn.po  -^ 

„„.„t     ••Tlic  valuo  of  a  hold  is  n< ssanl>  ol  in     . 

...uU,tiv..  -Intraotor.  and  may.  liko     u.  pr,,.o        .;; 
Stick,,.;,  V.  .SV„„//.  1  My.  &  Cr.  K  nr,s..  Iron,  !'"'"'. 
Sac-h  propyl ^  is  l.r»t.al.ly  umr,.  s, nlativ.  m  Ontaru, 


I.VVKKT.MUMB  in    TIUKTKKH,  ■.•::) 

Mm.,  in  E.,«lmKl.    Sc,.  „ls„  as  to  hotel  property  /„  rr 
niiticcs  were  held  Iml)!,.. 

;""     "I  tl„.  A,-,  s,.,.tion  .-ti   n.,|uir,.s  timt  l„.  „ ',,.,1 

"l".n    ho  roport  of  n  pors,.,,  whom  the  trust...  ( 1)  r on 

"n.a,l,v  hcl,ovo.l  to  b,.  a  ,.o„,pet,.„t  valuator;     -    t?,„t 

e  valuator  was  mstru,.t..,l  au.l  en,ploy,.,l  i',,,lo  ,'  " 

'■"l.v  of  any  „„.n,.r  of  |Ik.  r.n.p.rlv;  (:!)  that  th,   1,  ,  , 

"s  »fat,,l  ,„  th,.   report;  and   (4)    that   i,   wa     L ,  ,1 . 
..ndor  the  advice   of  the  valuator  ,.xpr els"     i,? 
report.  '       ■     ■    '"    ini 

With  the  necessity  of  employing  a  valuator  carrvinir 
on  business  m  the  locality  wh.re  the  propertv  is  ,it" 
n te  or  elsewhere.    But  the  fact  that  a  valuator  has    o 

ocal  knowledge  is  a  circumstance  to  bo  eonsi.h.r „, 

the  question  of  the  trustees'  reasonable  iM.li,.!'  i„  ,h,. 
HI  I  Z  '  "'"''"'•''"O-.  Bicknell  &  Kappole.  I'm,. 
•Mat.  403.    Seealso/?Hrf.,cv.  e«m,»0H.,  L.  R  7CI,   -,,,.' 

w^lTb  "Tr'  ;!  *^''-  ^-  2'"-      ^\  -«-"al.le  Ult 
mnn-a  belief  founded  on  reason.    U.  S.  ffrprpv^  C, 
V.  nomhue.  14  0.  R.  m.      See  also  PefhVn, 
(18S7).  37  Ch.  D.  541,  14  A.  C.  3.37  '' 

.  In  re  Chapman  (]Sf)6),  2  Ch.  7fi.3.  Lindh.v  L  f 
said:  'It  IS  true  that  the  trustees  did  not  consult  pro' 
fessional  surveyors  or  valuers;  but  there  was  notC 
special  ,n  the^nature  of  the  property,  as  there  wan 
Learoyd  r.  WhUelnj,  ,S:!  Ch.  D.  347  1"  \  C  TH  to 
render  the  assistance  of  an  expert  reali;  necssar'v'for 
he  Kuidance  of  a  prudent  man.  A  man  need  not' he  a 
'pecial    surveyor   or   valuer   to    form    a    trustworlhv 

r Taw  t  *"t  ™'?  "'  ""''""■■>•  "^-"""™' '-'        ' 
"  aw  s  not  so  stringent  as  to  compel  us  to  sav  that 

the  trustees  were  suilty  of  dereliction  of  duty  in  not 

K.A.— IS 
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Hci'kiiiK  n.lvii'i'  Irnrn  fwh  ii  i»i«iii."     Tlii*.  Ihuvcvim-, 

«,IH  II   I'll I'  tlustci'S  I'l'taillill)!  nci'lllitii'K  illllliiili/.ril 

liv  thiMi  Iiii>l.  anil  '111.  slafi'iiii'iit,  .«ii  I'lir  a»  it  ri'lati'H  In 
iiivi-liiii'iits  iiiailr  li>  till'  lnisli'i'>  tlnw-i'lvi-,  i-aii  I"' 
ii.iisiili-rc.l  iiitl>   a.-  ilirhi. 

Tlic  worih  "lirlii'Vi'il  til  111."  ill  M'l'lii'M  -II.  il I 

ui.vi-ni  till'  wiirils  •■in-tnii-li'il  nml  riii|.lii.M'il  iiuli' 
|,i.ii.|riill>  111'  aii.v  iiwiiiT  Ml'  till.  |iiii|iiMt,v;"  ami  Wfn- 
I'liir.  ill  iii'iliT  111  fiilitli'  a  tiusti'i'  li'iiiliiitf  iiM'iii'.v  "II  II" 
si'i-iirilv  ill'  iniiiiiTly.  tn  tin'  iirnli'i'iimi  "I'  ll"'  »liiliili'. 
111!  iiiii-l  111'  alili'  til  slii'W   Hint  111"  valiialiii   mi  wlm-i' 

,.,.|,i,i-|  1,1.  ,i,-lr.l  \vii>  ill  r.K'l  >"  iiislrili'li'il  anil |ilii>i'il. 

/„   11    .Si.H/i  / -I  /   (|s;i|).   I   ell.  S-'A:  In   n    Wdll.'i,  .V.i 

I,.  .1.  cii.  :i8ii. 

(J)  I'riiir  111  till'  Trii-ii'i'  Aim  tlii'  ihitii's  iif  tnisliM^ 
invi.stini;-  trust  iiumii'v  hiti'  Mill  liinivvn.  'I'll')  "I'l  ' 
i-iililli'il  In  ii'ly  nil  i'\|ii'Pt  ailvii'i.  n^i  In  llii'  valni'  nl  IIh' 
|,iii|iiTtv,  liiil  il  llii'V  iliil  .<".  it  «■">  tli''i''  ''"'y  '"  '"''■ 
that  lhi.'i'^|ii'rl  was  |iri.|iiTly  iiislnn-lnl  Hint  lin  knnvv 
I'lir  whiini  anil  vvitli  what  nii.ioct  lie  was  a.lvisini;.  ami 
that  hi'  was  ai'linjr  iiiili'iii'inli'iitlv  iil'  tin'  iniirt^'airi.r. 
Ih.'si'  lii'liii;  iiri'i'aiitiiins  wliii'li  a  |.i-mlciit  man  iil"  Im-i 

ni.>>  mialit  ii'a.«iiiialily  lu'  i'\ii.'i'li'il  1"  Inki'  in  111 n 

iliii'l  111  his  uwii  iill'airs.     Ila\  inir  lliiis  1 n  ailvi-'-'l  as 

ti.  valui',  Ihi'v  hail  thi'insi'lvi's  in  .li'ln  mini',  ami  I'niihl 
nut  ili'li'i;ati'  it  In  a  lliinl  parly  (I'Vi'ii  an  i-xiiofi)  In 
(li'tiTinini'  what  ainnanl  tlii'y  I'nnlil  |irmli'iilly  a.lvaiii'i' 
„„  till'  si'i-nrily  ,n  iim'sli,.,,.     .V/i"/-'  v.  Cnirs  (Uinni,  1 

eh.  :!S!i. 

|„  liHilr  V.  rnihi,!,!,;  :!4  licav.  441.  Sir  .Inliii  lin 
iiiily.  M.U..  sail):  '-.V  triiHloi'  (■annnt,  witli  iirn|iii,'ty. 
li'iii'l  trust  innni'v  mma  iiinrtfjai-'n  "a  a  valiiatimi  ininli' 
In-  or  nil  hi'lialf  nl  tin.  ninrt-a-nr.  If  ho  ilncs.  ami  tin' 
vahicr  lins  bnim  lidr  valui'il  the  iirii|ii'rly  at  ilniihli'  its 

value,   till'    trusti'o   iiiiist    take    th iseiiueiiees;    he 

(insrlil  In  liave  employeil  a  vainer  mi  liis  nwii  liclinU 
to  see  to  it." 

Where  a  valualnr  was  seleeteil  hy  a  linn  nl'  snlii'i 
tnrs  Willi  aeteil  fnr  the  innrtsaanr,  ami  liis  f    ■  was  paid 
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" :''-."^"i:^r;'';';;;!,::;;;::,;'''''''-''-''-'f 

"Whtll   i.-  iiii^mit   In    •ill>lril,.|,.l  „,'l 

;;^,;::,::; r '' -- '^"^.'r  ;:uv::rr 

IMTfnr-,,,,, „,■     ,     '  ,,'"""    '7" "h     •■".■    .1,,,   ,|,„. 

'I'''Mh.  i.  n..,.M      ,1    '       ,•''  ~''  ■•,     "■'"■"> ■•.- 

:^::::::::::::;\!  liT^^ 

■\w-i-'H.^:;::,,:,'''':''''', '''.'.'''■ ''•■"''•'••' ■"- 

r-'"-^ --"-'-!  ;-,:;h'''::  ;;;;;;:;'■ "" -'^ 

"•'-'■  --  pnli  :;;i:  ■ ::  ,,:;;^;-;;;, 'j---^ 

>vn;  ,.,n,,l,,v,.,l,„„|, I,-    „„.,,,     ;'~""'--     VmI"".- 

""'  f"  tlH'm.  I„„  ,|,„  „■„'..•,■  "■'■'■'■  ■"'' ' 

"''"'-■'■""low;'     ■."':;• -^;;^^ 

""■y  t"i.i  ti„.,„  hi. ,,  1  ;'■"""' '"  ""^  "''"'■'■- 

''i'l  ""I  t..ll  til,.,     „.    '   r  "       ";"'■"  "■""•'■'-•  1""  "'"v 
(,•„.(.,„.',",'."■  '"•'•'"•;l'"tr  l„  ll„.  n,l„  i„i,|  ,,„„„  ,.,;„ 
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g,g  executors'  ACIOISIS. 

,,,.  t,e,  aia  not  desire  to  lo„a  more  ^j;^f^ 

the  value.    Nc.ther  did  ^^y  ?^»"  *°«,  ^ff,et  the  value, 
valuers  to  eireumstai.ce.  whioh  w^h   a  ^^^^^^.^ 

Thev  al.o  o.uitte.l  to  •"-'"•'"  ♦^^Jj^rw^^t  wore  the 
whether  the  particulars  '';^;,'=»7  i^^^.    u  was  held 

outgoings  or  f^-f^::^"   „",  '^0"  the  valuers  uot 
that  the  investment  was  improiMr 
properly  instructed.  ^.  ^^^  ji,e 

The  selection  "f  »  valuator  si       d  noUo^^  ^^^^  ^^^^ 
.olieitors  employed  bth«trus^e^.^.^^^   ^^  ^^^^^^  ^ 

of  the  ordmary  l-i^'-J^J^j:^  t„  invest  trust  money 
valuator  tor  trustees  mtending  to  ^^^^^^^^^^  ^^^^_  ^_.^.^ 

onmortsaRo.  It  "''l^f ;"  ^l"^,  ^  submit  a  name  or 
arv  course  ,s  for    he  solicitor  to  „,„ythinR 

names  to  the  trustees,  ''"^  *^t'„",  choice,  hut  to 
which  tl...  «'li'^'*:'\f'7^w\reTru  tees  did  -.otexer- 
leave  the  choice  to  them  J  ^  «;7j^„i„,  „,•  tho  valuer, 

else  their  own  f'^«""'"'"^,*"„{  their  solicitors  that  a 
hnt  -eepte.1  the  suKgesUon  ot^the^  ^^^„^.,^. ,,  them 
city  surveyor  who  hac.  in  ^^.tgagor  with  a 

and  was  m  fa'^\*%^f";°ietion  of  the  loan,  should 
pecuniary  interest  '"*«^""7the  trustees  were  liable 
'value  the  property,  it  ^^^  l-^'^f^J^  a^tence  that  they 
lor  r  loss  on  the  loan,  and  1  was  n  ^^^  ^. 

,ad  acted  >..  the  advice  of  ttie^^^  ^^^^^^_  ^  ^^  ^,, 
Tavson,  28  Cn.  U.  .sod,  i"  >•>  .^  ^, 

raUiator's  fee  to  be  »"  >"fj^.™  ^^St'sifch  a  case 
ment  going  through,  ^t 'f  "^^J^^'^ako  such  a  report 
it  is  to  the  valuator's  •"t;j,'^^t  to  ma  ^^^^^^^ 

^-^j-rtSS^e^ttXtSiees  independently 

and  without  reference  t"  1>>^^^;^  ^^^,  -^  trustee. 

Before  the  Trustee  Act  It  was  Ml  ^^^^ 

U.„t  money  on  ""f  tgage  and  mp^»y^^  ^^  ,  ^^^  ^^^ 
solicitor  as  the  m<>rtgag,hy-ere  ^^^^  .^  ^„„ 
utmost  precaution;  it   ine> 
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solicitor,  however  liigh  his  reputation,  they  were 
responsible  for  any  lo.«a  occasioned  by  his  fraud,  and 
the  indemnity  clause  usually  inserted  in  the  trust  decii 
did  not  protect  them.  Siitfon  v.  Wildera.  L.  R.  12  Ei|. 
373 ;  Freeh  v.  Graham,  lu  Ir.  Ch.  R.  522. 

(3)  Whether  a  trustee  is  liable  for  lending  more 
than  one-half  the  value  of  the  property  as  stated  in 
the  valuator's  report,  does  not  appear  to  have  been 
expressly  decided.  In  Kngland,  before  tlio  jmssinc  of 
the  T-ustee  Act,  certain  well-defined  rules,  limiting 
the  amount  to  lie  advanced  on  mortgage,  had  obt.iincd. 
P'or  instance,  it  was  laid  down  that  in  the  case  of 
ortlinary  agricultural  land  the  loan  should  not  exceed 
two-thirds  of  the  value,  whereas  in  cases  where  the 
subject  of  the  security  derived  its  value  from  buildings 
on  the  land,  or  its  use  for  trade  purposes,  the  margin 
ought  not  to  be  less  than  one-half.  But  it  was  held 
these  were  not  hanl  and  fast  limits  up  to  which  trustees 
would  invariably  be  safe,  and  beyond  which  they  could 
never  safely  lend,  but  as  indicating  the  lowest  margin 
which  in  ordinary  circumstances  a  careful  investor  of 
trust  funds  ought  to  accept.  Learoyd  v.  Whiteley, 
12  A.  C.  727.  Where  land  was  valued  at  £7,000,  and'a 
trustee  loaned  £400  more  than  the  two-thirds.  Bacon, 
V.C.,  refused  to  hold  him  liable.  In  re.  Godfrey.  23 
Ch.  D.  483. 

In  a  subsequent  case  the  same  Judge  said :  "  There 
is  one  clear,  homely,  intelligible,  but  inflexible  rule 
which  has  never  been  departed  from  in  times  ancient 
or  modern,  viz.,  that  a  trustee  is  bound  to  act  in  the 
execution  of  his  trust  as  a  prudent  man  would  in  deal- 
ing with  his  own  property.  Applying  that  rule  to  the 
present  case,  cc  .  it  be  said  that  any  prudent  man, 
having  to  invest  nearly  £7,000  upon  leasehold  property 
with  a  view  to  present  income,  would  venture  his 
money  to  the  extent  of  more  than  one-half  the  esti- 
mated value  of  the  property,  when  the  property  con- 
sisted of  houses  recently  built,  unoccupied,  not  wholly 
finished,  producing  no  fixed  certain  rents,  etc."     .\nd 
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tlie    trustees   were   or<lere(l   ti>   make    kockI    tlic    loss. 
Smethiir.^t  v.  Hasimgn,  30  Cli.  D.  +00. 

\ml  where  trustees  loaned  less  than  one-halt  on 
the  secnritv  of  a  freehold  hrieklieW.  with  liuildmgs. 
niaehinerv,'  etc.,  and  there  was  a  loss,  tlie  trnstees 
wer,.  made  liahle  heeauso  the  value  of  the  iiroperty 
deiKMided  niainlv  on  the  suceess  of  a  siKrulative  and 
fluetuatiu"  liMsiness,  a  lmsine.ss  largely  deiiendent  on 
the  energv  and  solvency  of  tleise  working  it.  Leaniyd 
V.  Whih'hii,  ;i-J  Ch.  D.  liWi.  V2  A.  C.  7-J7.  See  also 
Si;,t:iicii  V.  Sriiell  and  /-'ri/  v.  T(ip-^"ii.  siipni. 

But' where  trustees  slightly  exceeded  the  amount, 
hat  acted  honestlv  and  as  prudent  uieu  would  have 
done  in  dealing  with  their  own  funds,  they  were  pro- 
tected hv  the  Court  and  allowed  their  costs.  JOHe.«  v. 
Lnris  :!  lleO.  &  Sm.  471 :  He  fiorf/ici/,  .■:iiprci;  Re  Pear- 
.«,n.  ,-)i  I.  T.  N.  S,  (l!f-'. 

"T  dissent  entirelv  from  the  position  taken  up  by 
some  of  the  defendants'  expert  witnesses,  that  once 
thev  luwe  ascertains  the  value  of  tlie  property  they 
are  whatever  its  nature  and  whatever  method  ol  valu- 
ation thi'v  have  adopted,  at  least  pihiit,  facir  iustihe.1 
in   advising  an    advance  of  two-thirds  .d'   its  value. 
Such  a  position  in  inv  opinion  defeats  the  ohjeet  of  the 
secticm  hv  making  what  the  T.egislature  has  recognized 
as  tlie  standard  of  the  minimum  protection  winch  a 
iirudent  man  will  require  into  a  standard  of  the  nor- 
mal risk,  which,  whatever  the  nature  of  the  property,  a 
prudent  man  will  be  prepared  to  run;  and  it  deprives 
the  expert  advice  on  which  the  trustee  is  to  rely  as  to 
the  margin  of  protection  to  he  required  of  all  its  value. 
It  is  true  now  as  it  was  before  the  Act  that  the  maxi- 
mum sum  which  a  prudent  man  can  he  advised  to  lend 
upon  a  mortgage  depends  on  the  nature  of  the  pro- 
pertv  and  upon  all  the  circumstances  of  the  case.      I 
l|„.  '(...opertv  is  liable  to  deteriorate  or  is  specially 
subiect   to   fluctuations  in  value,   or  delieiids   lor  its 
value    on    .n.'umstances    the    continual    existence    ot 
which  is  precarious,  a  prudent  man  will  now.  as  much 
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as  l„.r.,n.  thoAot  n.,|nir,.  «  l,,,-^.,.,  „„,,„■„,  to,-  hi.  ,n;. 
od,„„  than   ,e  would  in  tl,o  .■„«,.  ,.f  |„.o„orfv  ntt,.,    ,.,] 
l>.v  no  suol,  dasartvanta,-os.  „n,I  „„  ,.,,„,    „.hn  d  o      i 
H;.t.v  ,v,ll  take  this  into  consideration."     Pa  ker 
•V»,»-  V.  r«/,..s-  (]!)nf1),  -1  Ch.  pp.  SflR,  .TOH 

Tlio  oKioet  of  fnsleos  mn.t  ever  be  to  n,,,ke  a 
;  •  "'"";;"t  ,nve«tn,ent.  tlu,t  is,  one  wlii..],  will  l„.  n.ain 
■  ned  lor  a  eonsKiend.le  period,  n„d  „.hi,.|,  „-ill  nol 
my  d„nn^,  that  perio.I  yield  the  sli,mlated  in,.,n„e 
'"  wdl  nltmiately  and  whenever  ....p,  r^I,  rea  t  l 
i  1  ™n'  "'Ivanee.!.  I„  /.„,,  ,^  ,.  ,[,,-,,.,■  j  /  *  ! 
32,  the  I  ord  Chaneellor  dwells  „n  the  iniplrtane,:    , 

in  fhe  baek,.ron„d  the  importanee  also  of  seenrin  .    he 

w.ltare  of  tlie  remainderman  as  it  is  to  that  of  the 
tenant  for  life.  Trnstees.  therefore,  „,„st  re^!,rd  ,  nv 
adnee  «,ven  to  then,  respeoti,,^  valne  fron,  this  donhh. 
'">"t  ol  view,  „„d  eannol  be  ahsolv,.,]  fron,  liabilitv  for 
"s>_  ansM.j;  ,„  „  partienlar  t,'ansa,-tio„  hv  shewing. 
I  at  the.r  advanee  was  with.in  the  allowe.l  limits  as 
reffarcls  ,.ap,tal,  if  they  were  exceeded  as  re-ai-ds  i„ 

iTtPd'il'f     "T  'V""  ''"■'*  '"*"'«'"i""t  to  pay  the  slip,, 
lated  interest.    In  re  Somcrscf  (1R!U),  ]  rii   ],  •''■47 

Uon'^of'tb  ■'  ""  f '""'  'i"''^  *'""*  '"  ""  ^'^^•"''  ^1""-'^''  l'"-'- 
tion  of  the  m.,rttrajred  premises  is  ntilized  for  business 

pnrposes.  frnsfee,,  wonM  be  ^nilty  of  a  brea,.li  of  trust 

in   advancing  more   than   one-half   the   value   of   the 

p™perty;    bnt    if   the    mortgaKed    premises    and    the 

b...sines.s  are  so  inseparabl,.  that  the  di.seontinuanee  of 

the  business  may  result  in  depreeiation  of  the  prem- 

.seB  trustees  ought  not  to  advanee  more  than  om.-half 

Inn'JT;''"  ""•'■;  ■''   '""*'■'""'"  '''"^  *'"•  P^^^i^*"" 
upon  whieh  It  IS  earne.l  on,  trnstees  are  well  advised 

(4)  Sinee  the  Act  a  trustee  has  been,  and  is,  iusli- 
l.ed  in  acting  on  expert  a.Ivice,  not  onlv  as  to  (he  Value 
et   the  property,  but   also  as  to  the  amount  he  niav 


li 
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{go  executors'  accounts. 

proriTlv  advni.ce  thereon,  provided  the  ndviee  he 
given  in  snch  manner,  and  by  such  person,  as  .s  eon- 
femplated  in  the  section,  and  that,  whatever  l>e  the 
naTu  e  of  the  property,  the  amount  advanced  ,s  no 
„,„re  than  two-thirds  (in  Ontario  on-jhalH  ".  '  ^ 
value.  The  principle  involved  seems  to  bPth«t«  >*"'", 
the  1  mits  of  what  is  often  called  the  "two-tlnrds 
•ul  a  prudent  man  may,  as  to  the  amount  wh.e,  can 
nroperlv  be  advanced  on  any  proposed  secur.tj. 
rhe^e^;  the  property  be  agricultural '•.>d  or  Ijouses  or 

buildings  used  for  trade  purposes,  rely  on  expert 
ad  fee  obtained  with  certain  pr<^autions,  ,  bemg  o 
course  assumed  that  in  giving  the  advice  the  expc.t 
wm  consider  all  the  circumstances  of  the  case  mc  ud- 
ine  the  nature  of  the  property,  and  will  not  advise  a 
iafger  advance  than  under  all  the  circumstances  can 
prudently  be  made.    Shaw  v.  Cflf'-.S  supra. 

This  was  followed  in  In  re  .Snioman  (1912).  1  Cli. 
261,  where  the  trustees  were  charged  with  ""   l'«;';'^' 
themselves  made  any  inquiries  as    o  the  details  re 
garding  the  nature  of  the  ProP^rty,  the  amount  of  the 
outgoings,  etc.    Warrington,  .1.,  said:  ''>">Y^^'*.". 
ference  to  that  matter,  I  think  that,  before  the  Act,  it 
S  have  been  the  duty  of  the  trustees    o  satisf> 
themselves  as  regards  all    hose  '°»"'7;, '""■*;,;. 
have  alreadv  said,  it  is  hardly  contended  that,  but  toi 
he  Act    "hev  wo^d  not,  in  these  respects,  have  been 
gumv  of  negligence,  the  consequences  of  which  migh 
bave"been  visited  upon  them.      But  since  the  Act    T 
tL  the  trustees  are  in  a  very  -^'ff-™' P^'*^;^/ 
that  thev  are   justified  now,  as  Parker,  J.,  said  in 
Z.  V  Cafe,  in  assuming  that  the  valuer,  whose  duty 
it  is  to  advise  them,  will  satisfy  himself  of  the  facts 
whi  .1  are  necessary  in  order  t^  enable  him  to  nmke  a 
proper  valuation,  and  that  the  trustees  are  thereiore 
^;      •  ,1  from  th^t  part  of  the  burden  which  was  cast 
;,p„n  them  hv  the  Court  before  the  Act  was  passed. 

Th<-  valuator's  report  should  state  the  va'ue  of  Hie 
property,  and  not  merely  the  sum  the  trustees  are 
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the  value  s  made  up  of  buildings,  the  value  of  the  Innd 
and  buildmgs  should  be  stated  separately;  and  if  fh,' 
value  meludes  any  sum  for  plant,  machinery,  good- 

f,    ■      ;■■•    ,"""  ■"''""''^  ^^  •''P<"-'fi<'''»y  mentione,!  and 

P"t"^"lars  g,von.    In  re  Stuart  (1897),  1  Ch.  ,583- 

/"  re  Tf/ii/e/ei/,  ai  Ch.  D.  347.  vi.  .jo, 

Where   the    proposed    secnrity   consists    of   liouse 
property,  or  other  building.,  the  report  should  sW 

etc.    The  section  clearly  incicates  that  the  re|.ort  i.  to 
be  in  writing,  and  not  a  mere  verbal  statement. 

rust  deeds  containing  indemnity  clauses  as  wide  as 
the  provisions  of  this  Act,  that  such  indemnitv  clauses 

Sle"in'";t  "T  *°  '™-^'«''^'  ""»  f™-  motives 
dutv  wb-  h  f™*"-'^"'  ""t  i"  plain  violation- of  the 
duty  which  they  owe  to  the  individuals  beneficiallv 
mterested  m  the  funds  which  they  administer.  Th.';- 
do  not  protect  against  positive  breaches  of  ,lutv 
Sfonj.  Damon.  4  Ct.  Sess.  2nd  series,  310;  A-„r  • 
M„cK,n„on,  13  A.  C.  p.  765;  Rae  v.  .Vcci-,  14  AC  358' 

"on     Thrp  ™  ""  "PP""'  ^"""  tl-^  Court  of  Ses- 

sion. Three  persons  were  trustees  of  a  fund  set  anart 
0  answer  a  life  annuity.  The  trust  deed  contained  „n 
immunity  clause  as  follows :-  "Contained  an 

sionl^of's!!c*h'?  '.'"'"  ""*  ^^  '■"'"«  f"  '^'^  '"•■•on'i^- 
sions    of  such  factors    .     .     .;  neither  .shall  they  be 

ht   ruTt  7allT"'  "'■"• '"  '™"-""="°«  ""'  *>--«-  0 
Ws  hands.' '  "'''"  '"•'■  P"'  "'  "'y  '"i"  -'"'^  '"U' 


In  Scotrli  i,iw  nn 
oier  anotlxT'K  iiroitcrtv 
nn^clliiiff  with  th*-  ,'(t, 
V^rty  to  the  wh.ile  rlPhtx 
Kamea,  Kq, 

.  priti^T'^L'.^i!,',;;  'rsr-'r  f """"  ■"  "t"'  ™*  -  -»■*  •" 


intr.itniHsion  '■  is  Uip  ,i: 
<>ithpr  leu'ally  or  illegali.v 
■ts  i.f  J,  rIprpadH  (MTsoi 
K  of  tin>  di-it'jiHPd.  is  ciillf'il 


'iimi)ti,.n   or  niithority 

I  hf  irrpffiiljir  inter- 

whioh    siihjc.-ta    tha 

ritiou*  intromistion." 
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The  -uiiv  ..r  :!.7(10  ,M,un.ls.  part  nf  the  fn.i.l,  wn"  m, 

., ,„  „  luTitHMi'  iHii'.i.  »>"i  •'"■  "•""''■""  '*!'".''''.'; 

„i,.  law  n).-nt  to  .-.■.•oivc  tl»'  ■""■■'■y.  and  to  retnin  jt 
,„  his  l.aaHs  for  nvr  sk  months.     Tl„.  H.ximo  of  T,ord« 
.■,.v,.,s,.<l  tl,..  iu.lK.n,.nt  of  \hv  Court  of  S..»Kion.    T,onl 
Davc.v   said:     "Tlio  tn.stoos  iniKlit  proporly  oinplo> 
tlM.irlaw  aK.'nt  to  reo.iv,.  tlic  moiipy  fio.n  tlio  mort- 
la«..os.  l,nt  it  was  tl.eir  -luty  to  «■,■  tl,at  tl,..  .nonov 
TvlMM,  .■..■oiv,.,l,  was  inm..-diat..ly  re-invcsted  or  vln™'! 
„„  deposit  in  tlioir  own  names  and  under  tlieir  own 
control     ...    If  trustees  think  lit  to  delegate  tli.M 
duties  to  tlieir  law  aKeut  in  a  matter  in  wlnol.  tliey  eau^ 
„ot  properlv  authorize  him  to  ael  for  ..lem.  or  to  treat 
|,i,„',,s  tlH.ir  hanl<er,  they  are  not.  in  ^y  "};!""27l"-. 
toeled  l>v  a  elanse  of  immunity  from  liahd,t>  for  tli. 
iutromissiou  of  faetors  or  agents.    .         .    ^  ""J  ™ '';; 
surprised  to  find  it  state,l  in  the  evidence  ,u  this  case 
Ihat  it  is  the  praetiee  of  Seottish  f  •-♦;>-    "J  i:;", 
funds  in  their  own  names  for  'hehnof  of  tl.e  tiustees. 
;"tead  of  piaein.'  them  in  the  names  of  ,he  trustees 
themselves     I  am  not  aware  that  «ueh  »  l?™',"- !">; 
ever  heen  direetlv  mad,,  the  suh.ieet  of  jndieial  deeisiot,^ 
Tf  the  ease  ever  arises  it  will  have  to  he  eonsidered 
whether  Mieh  a  praetiee  is  eonsisteiit  with  tl.-' l'."-'  . 
duty  of  trustees  to  retain  the  funds  in  sa  e      nmle. 
their  own  ,.o«trol."    U';//"""  v.  I'alrrso,,  (Wm.  A.  (. 

271  i 

How  far  trustees,  iuv,.stiuK  trnst  fun.ls  on  mort- 
gages on  real  estate.  ,.an  rely  on  the  P«->""'  ^^^a  " 
ncter  or  means  of  the  mortijafjor,  seems  open  to  qui  s- 
Hon     In  /..  r.  Somerset.  1894,  1  Ch.  at  ,,.  ■■+,,  Keke 
wteh    .L    «aid:  -On  the  question  ''"-.»"•  '"'  "''• 
n^^s  e es  luav  properlv  rely  on  the  position  ,.f  the  bor- 
w    ■    t  ere    s    L  far  as  I  am  aware,  no  authority. 
Me,    of  ordina^veare  and  p.ndenoe  manasin«  their 
ow     atTaU-s  would,  no  doubt,  take  tlii.  into  eonsidera 
th.      and,  .ill   the  mercantile  world,   it  ,.  frequentb 
re    ed   as  equally   important  with  the  val"^  "f"^ 
securitv.    It  is  impossible.  T  think,  to  exclude  ,t  from 
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•;n.-i 


r.wd  to  all  tl,(.  .Mmimstanros  ,.„„.„^.t,.,l  ,vitl,  n.iv  „r<.- 
I>n»od  advan,.,.  onsocnrity,  „„,!  it  would  „„t  )„.  diffi,.„lt 
to  put  casrs  ,„  whidi  the  8olv,.ii<-v  or  insolvoiicv  of  tli,- 
horrr.wor  would  pr„po,ly  i.ifluonce  tl,o,„  i„  ,„akin..  an 
advance  somewlmt  in  cxnoss  of  tlie  limits  jnnonillv 
allowed    or  deelininff  the  transaolion  altogether-  hat 
where  the  ohjeet  is  to  make  a  pernninent  inveslnient  of 
trust  money  on  niortsaffe  on  real  estati.  it  seem-^  to  mv 
wronjf  to  advance  a  sum  InrRelv  in  excess  of  what  is 
otherwise  riKht,  because  it  is  helieveii  that  the.  hoi- 
rower  ,s  now,  and  it  is  nntici,,ated  that  he  will  remain, 
capah  e  ot  paying:  th,.  principal  an  I  interest,  or  such 
part  thereof  as  cannot  he  realia^l  frmo  the  security." 
In  Shmr  v.  Cnfi-.',.  siipn.  where  the  loan  was  nuide 
on  house  properties,  some  onlv  jiartlv  liiiished.  Parker 
.)..  seems  to  have  thouffht  it  was  an  element  to  he  takeii 
into  consideration.    He  .says;  "On  the  other  hand,  at 
tlie  date  of  the  inortsrnffe  he  was.  or  at  anv  rate  wa-: 
reputed  to  he.  a  man  of  snhstnnce,  able  to  undertake 

and  from  time  to  tim,-  undertakinjr,  lar,; ntracts' 

and  „„t  hnancially  dependent  on  borrowed  nion,-vs  ■' 
In  1,1  rr  S,,/,.,>,„„,  ,,„,„■„.  i(  was  ,.o,it,.ii,le,l  that'lh,- 
trustees  ailed  to  take  into  consideration  the  person- 
ality ot  the  niortffawor,  and  ■\Varrinf;ton,  ,1  expresses 
the  opinion  that  that  was  a  question  for  the  valuer  to 
determine  ui)on,  and  that  since  the  .\ct  the  trustees 
me  entitled  to  assume  that  the  valuer  has  considered 
the  personal  equation  in  arriviiijr  at  the  value. 

Sec.  32-.  Where  a  trustee  has  im|iroperlv  advanced 
money  on  a  mortffaRe  securitv  which  would,  at  the 
time  of  the  Juvestnient,  have  been  a  proper  inNcstmeut 
in  all  respects  for  a  less  sum  than  was  actimllv  ad- 
vanced, the  security  shall  he  deemed  an  autho'rized 
investment  for  such  less  sum,  and  the  trustees  shall 
only  he  liable  to  make  good  the  sum  advanced  in  excess 
lliereof  with  interest. 

Corresiionds  with  section  9  of  tiie  Kn^li-^h  ^iet  Sc- 
-h,w  V.  f'„?e.s  (liin-l).  1  Ch.  38!,.     This  sectio'n  poi;ts 
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tn  an  invpstment  which  wonW  hnvo  Ik-cmi  proprr  in  .ill 
,thor  rosp-Ms.  .xoopt  as  to  th.  ...nonn  advnncd 
Such  an  investmoi.t  stands  on  an  entirely  d.fforon 
footing  from  an  invostn.ont  of  an  "nauthor  zod 
leseription.  which  the.  ccsU,i  ,«c  Iruxt  rnist  e  her 
,„.,.ept  or  reject.  In  re  Sahnou.  Pnrs,  v.  UppMy.  4- 
Ch.  ]<.  351.  ^,      ■     ,  ■„ 

Tf  the  cestui  qne  IruM  ratify  an  unauthori7.e-1  in- 
vestment it  becomes  a  part  of  the  trnst  estate  nn.l  the 
rnstee  will  be  exonerated;  it  he  reject  it  tjo  may  assert 
an  upon  it  for  the  trust  money  invested  t^orem  and 
after  "e':.li.ntion  compel  the  trustee  to  make  .ood  the 
deficiency.     Thornton  v.  SloMl.  1  Jur.  N.  S.  7..1. 

The  mode  of  enforcing  liability  for  a  d<'fi-i-"'-.v  "' 
an  insufficient  security  depends  on  the  r'";"™«'«7; 
nf  tl,n  narticnlar  ease.  In  some  cases  justice  wll  be 
/on  bv  reS  the  security  and  makin.  the  trustee 
Iv  the  deficiency;  but  in  some  cases  it  may  be  riRht 
r:C^  ht7ay  a.  "-  th-.  whole  sum  ihiprope^' 
invested,  and  let  him  take  the  beneht  of  the  s..cnnt>. 
;,,  re  Snlm,„i.  Priest  v.  Upplehn.  ^npra. 

-ri,,,  rule  of  ..quitv  that  trustees  who  have  caused 
a  1  in  TnvestinK  trust  funds  on  an  ""author-ed 
^ecuritv -cannot  be  require.!  by  the  <>:^»''^.J^'^l^_ 
make  cood  the  loss  without  bavins  the  securit>  trans 
ferr^  to  h  n,selves,  does  not  apply  where  the  c.stu, 
nuetrustl  an  infant,  and  by  reason  "fl"^ /'"""^y 
canno  make  the  transfer;  he  heiuR  entitled  to  liave  he 
rust  fund  made  ,ood  by  the  trustees  -"M'^^^^l 
the  security  cannot  be  transferred.  Head  v.  hmiia, 
1898,  2  Ch.  230.  . 

Sec.  33.  Sections  31  and  32  shall  apply  to  transfers 

nf   ..istiuK  securities  as  well  as  to  new  securities,  and 

,    nvestments  made  as  well  before  as  on  and  after  the 

4h  dav  of  May,  1891,  unless  some  action  or  other 

proceeding  was  pending  with  reference  thereto  at  that 

''^  «h  May,  1891,  was  the  date  "The  Trustee  Act. 
1891,"  was  assented  to. 
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I  '**?■  ^:  ^  ''■""''™  "''""  ""'  be  charKcable  with  a 
breach  o  trUBt  by  reason  only  „f  Us  conti^u,in«  U,  h  1,1 
an  mvestmont  whiol,  has  coas,.,I  t ,„  inv.stn,,' 

law,  ami  th,,  provision  shall  apply  to  .ases  arisi,",- 
<'ither  before  or  after  the  passing  of  this  Act 

Same  as  the  Kn«llsh  Act.  as  amend,.,!  hv  th,. 
Tru.st,.e  Ameniiment  Act,  ]8a4.  There  appears' to  bo 
no  reported  decs.on  where  this  so,.li,.n  has  been  un.l,.r 
d.scuss,.m.  In  He  Xuholl.,  n„u  v.  Wil,,,„„„,  "p,l, 
Utchford,  J  said  tl,e  section  hn,l  no  application  to 
that  ease,  and  ,„,  appeal  the  point  w„s  not  rais,^l  or 
dmcussed.  There  ar,.,  l,ow,.v,.r,  nmnv  eases  wl„.r,. 
executors  have  b,.en  authorized  hv  the  will  to  retain 
mvestments  and  it  has  been  hel,l  that  sn,.h  nnthodJ' 
IS  not  absolute  pr,)tection  where  tli,.v  have  not  acted 
prndcntly  or  reasonably. 

A    general   power   to   retain   stocks    in   wlii,.h   tlie 
testator  has  already  invested,  does  not  ,lifTor  in  its 

What  the  tru^^tees  can  do  in  one  case  by  making  a  new 
they  can  effect  an  the  other  by  retaining  th,-  old 
investment.  Frax,r  v.  Murdoclc,  (i  A.  C.  85.^  877  An, 
a  dir,.cti„n  in  a  will,  or  other  trust  instrument,  to  re- 
tarn  investments,  places  them  in  the  list  of  author- 
ized investments.    /»  ,-,.  Ilati'x  (1907),  ]  Ch.  2-' 

-\  mortgage  security  is  unlike  an  ordinarv'instru- 
nient,  inasmuch  as  it  consists  of  a  ,lebt  which  can  be 

b.  rlalfe/r'""!'  ""•^Z''"  "^  "  ""''"'y  "hich  can 
be  realized  by  sale  or  foreclosure.  .V  trustee  of  a 
mortgage  security  is,  therefore,  liable  for  lo..s  sus- 
tamed  by  his  wilful  default  in  not  obtaining  pavmont 
in  either  of  these  ways.  But  a  trustee  is  not  I  suretv 
..or  IS  lie  an  insurer;  he  is  only  liable  for  some  wron'g 
done  by  himself,  and  loss  of  trust  monev  is  not  per  .sr 
pro_o_f  of  such  wrong.     /«  re  Chapmn,,   (189fi),  2  Ch 

Th,.,.,.  is  no  ml,,  of  law  which  co,„p,.ls  the  Court  to 
'  that  nn  honest  trustee  is  compeile.l  to  make  good 
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hi 


I    ::; 


i;; 


.1  .  a 


„  „,^„.ii,.f  that  it  «•««  .I.-  i>-i  '■"».>■-;■'  ""X"  it  . 

are  .mt  liable  for  m.To  vrrors  o    .l"'>»-""'"  .;,,,;;,  '^,„,., 
.„staim.a..y.lu..rus...s.at.Mnub.,-2.-;    -    •'    ■ 

ii:;r;Mn-'fi;n:':n\.,::v.r(,.,...s.w,. !........;;;.;;; 

'-,iV-;.!:^i;;;;f;:.:;:::iMr;'^'s^:' 

;fo,W../(lWi').l»'l'.*'"' 

-rn,s.o,.s  l.aM  a,lva,K.oM  C4,l.i..  ..n  a  -~^ 

,eas,.iu,i,ip.-..,..Hy,  ^f^;;";:;;;  ,  ',,.,. Mhat  w 

'''"•":'^;r:;"K--^i™tVocin.yior.^^^^^^ 
r;::''w^:t^;:;;n;:sai...;;;.^;-;;;'- 

((,■»,.•»;  (V.n-t).  1  I'll-  i^i^'- 

Miiamst  lialiilit>  it  iiii>       "  .      ,  ^^,  ,,,„.V 

<tat,.  ,.f  i"v..st„.....t  as  at  tia'  tnn,.  n       a 

r:;^;;;:;,::..io....ooas...s,a.i,as..,..p.-ta,,,an,, 

solvcncv  of  tin-  iiinrtgn!.'"!-. 


INVrHTHKNTS  HV  TIU  «TKK»,  ;,„; 

<ul  '■>      upon  „.„st  t„  i„v,..st  th,,  ,,r„. |,  „„„;'/. 

;:^:ir/r;;;iv:£-',.;;;i:";£E* 

'•'    •'i,l,.,„„,„,„«  ,„  s,.ll,  nft,.,-  IMSL'.  ,„„i  w,.,-,.    i->  ,      " 

.£;:;f:;;;ijr::.;:,r:,;::  ;;;:,'=: 
:;;■;:  :":,p£:;;;r'::';;::;7t:'v;;r 

'>..  |.>  •>,•(,,,„  t,,  ,,,,,,,,,,,  s,,|,iM,.,,.„l,,al,l,..,,.,-li 

'ii«'r<ti,.n  miisf  )„.  ..xcrWsp,).  im.m>„„i,|,. 

''''"■  "'^''-^  '■••i;'t  that  th<.  ,inv,.sl„i,.„l  was  ,„„.  ,„,„|,. 

k  M  sr   ..  tako  p,-„p.,-  »|,.ps  t„  .,.,.„,■,.  the  nmm.v.    U 
'I'M  .  ,>  a  Warwv  „f  l„ss  tho  ..vmit,,,'  must  oxoivi.,. 

.loaJh  m/"'""""-  "  "■  "•  "■'^'  ""■  '-'"»"'■  "I  I'i^ 
I'U.  .at,.„l  ,nt,.,-,..,.    Instoa,l„foalli„,M„,|,„,,ss:t. 


•  he   par-  \ahir 
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„  diroct«l  by  th«  will,  the  "ec?'"' "«» 7'^!;:  ";,!:i 
Tod  renewod  1.    honestly  bc-l^v-ng    hat  W.^wa.  _K  ^^^ 

,„„  Htlo  oi;  the -™r;ty  ;;  ^;;.  ',:;^:„Lt«n.o»  which 
«ugKost  to  a  r7""»W<-  -■•;  '^t,!     luitv  oU  iru. 

Ha«»(;.»r«t'  T.  Rou/ej/  (1009),  1  th-  ■»"«■ 


I 
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Clf.MTKR  xxvrr 

IntKKKHi       (    iMiiiiiVd   l.\i- 

iiAiifJi.vo  ^A^.('|■r^lns  wrjii. 

-If  iu.H  ,„«.io  US,.  „f  ,i,„  „,„„„v,  "„  i;,,;  ;„ ,   , : ' 

n  1.  ,onmn„;  to  hi,  o«n  |„.„ii,  ,„„|  ,„|v,„„„^,. 

to  pro.eouto  a  sottlomont  „f  tl,o  ostato  w  ,,    „     .„ 

rnmis.    Lj^to  t.  fla«o„,  6  Gill  &  J.  (yd.)  ]■>•' 

'^What  will  Ponstitulp  reasoimblo  delay  ]n  niakiiiL' 

notil,  "'*■  """'*  '''■P™''  "P"n  tho  partiPuIar 

^tr.''ir™rir?h:rfr'  t-  ■'^^''  ^"'""^"  '^- 

lew  oi  tliesp  faets  and  cimimstanops.  a 


hm 


I  ■  1 


I  ;;  I 
I  t; ■ 


!    ■  ■■     i  .  . 


*'\  cat:  where  the  exeoutpv  c  f  ^it^Jd^Jt  t 
„„,  «o.«ally  received  interest  '';;^»^  ^ 'J^^^^i^Vet 
o.tate  tor  hia  »«\P"^P«'''^; '^.'^ '''^J„'™rad«"tively 

tZTZ:'  fir;  Tr  W..  543,  Mor^i.  V. 


IXTEREST-C,UR«.NO  UXEffTOBS  w,T,r.  ?■„ 

DilHiighuiii,  2  Ves    170      \..,i  »i  •     j- 

<'=fercisod  i;  favour  nfth  ^T  d'SWeti,,,,  will  he 

whm  it  appears  he  L./r"""*'  "  »^™i"i»tr«t»r 

wa.  considering  ho^  f.r  „„f ''  **"'™  *''"  C"'"-' 
»re  justified  ,n  depo,iti„s  mn„o.v,  in  "a  b«„i,  S  li,! 


i 


executors'  accounts. 


»y'Jn  ' 


l:i 


il 
y 


ne  McMyre 


be  charged  with  bank  interest  only. 

(1904),  7  O.  I..  B.  548.  .^^^^^^^^  _^^ 

H„t  ^.here  moneys  nre  e     b    wm  ^_^_^^^^^^  ^^ 

the  diseretion  of  'ho  exe™l"  >  "»  .         ^^^^. 

,,i«  duty  by  depos.ting  the  fnnd'^  -^  „,,  legal 
and  his  neglect  to. m-e»^^^-^^^^^^ 

rate  ot  interest  for  the  inoney  ardian,   not 

are   infa.it.   "'«  ''^'l'J'"=|::°'=:„t  bind  thL.    Spratt  .. 

Ct*^2.  10  0.  B.  521,  the  Master 

„„d  charged  executors  ^".^st  at     p^^^^  ^^ 

annun.,  with  »""'-  /J^  X apical,' Boyd.  C,  said: 
the  estate  .n  thcjr  1  and  •  <  » JV-  ._^  ^,_^  p^„gi„,, 
"The  mor  aodorn  rules  "^J'^^'  ^  i„,t  exeen- 
Courts  re...  ..g  to  the  award  o  int^jost  J;  ,„,,,  ,,ain 
tors  and  trustees  appear  to  P^T^^j^ji,^.  ..^cutors' 
lines:  (1)  Whon  the  money  -kept  mj^^^ 

hands  without  ^^ffi-^'"™';,;;,  Court  rate  of  inter- 
an  act  of  neg Ugcnce,  and  the  usna  ^^^^^ 

est  will  be  charged  at  four  per  ^^  ^^^  „f 

executors  are  not  only  ncgl.gentbu        ^^^  ^^_^._,  ^^^,^ 

misfeasance  by  ■=^1'^^°^!°,^  „"rn/them.  the  higher  rate 
benefit  or  in  any  other  ^»>  "™«  (3,  „  the  act  of 
„f  fi,e  per  «">*./  Iwtharncter  as  to  lead  to  the 
misfeasance  is  of  ^^"^^^f  "^7;  ^ate  of  interest  has 
conclusion  that  more  th«"  a,  for  instance,  if  it  >» 
been  made  out  of  the  mone>    as  t  ^^^,^^.,,„_  t,,e 

employed  in  »f'""fj™tc  option  of  either  ha^Mng 
beneficiaries  wdl  be  »"»'/^  "  5^  the  interest  taken 
„„  account  of  the  profits  or  havmg       ^^^  .^^^.Uc,n^ 

with  rests    ^''^''f •;;«:;;, ;\„eo«  V.  Cole,«an,  K  B. 

;:xt;rtr"ins'!::rs:tict;^  laid  down  that  th. 


IXTEBEST-f.fABUIXO  EXECUTORS  WITH.  S'.KS 

"Tlie   (gradation    recoL'nize<1    in    F>.,ri;  i 
profits  or  w,  h  ™„,po„nd  interest,  a.  th.  case  Z  bo 

-=...".-,2  r's  I's'r.  "ir  i!' 

bore   ntero"   for  ^bo"""'^'^'  '"''''  ^^  *«  -^"^tors 
Ser  ™V     f"'"''','"'^'^  "'""-ged  the  oxecutor.,  ar^he 

out  1  tlmik  that  such  a  chaise  is  opposed  to  the  siiirit 
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\ 


to,  7tli  July,  i"™^- 


liAbilitipi.   oxistiiiK  ftt.   Of   piinr 
R   S  C  oh.  120,  K-r.  3. 
■  I,,  n  oaso  oomlnK  within  tlio  third  brat,oh  of  tl.e 

r„lo   nH  down  i.,  /.  ffo^^f-r^-.  '''^"*- ^^  i-^C^rt 

charged  with  profit.,  it  is  not  the  course  «t  the  Conrt 

to  chaw  Him  bIoo  with  interest  on  «uch  prom  •    S,^ 

.;«.  i  Hai,H  ,f  °;,^-;„'^;,,;,ft''tr  r^f  tr^ 

S'Hv  ■;:  hiS  ";'%"r::i:eW 

rel  and  proO.t,,  but  not  with  interest  thereon 

,     I-   V  ii^nhj  "A  E  453.  contains  an  elaborate 

^  re  t  only  tanle«  he  has  nsed  the  """'^V  J  *;»^;,- 
«!:.«  r  T  A  deliverinK  the  judgment  of  the  Co«M, 
S  "The'ca,es  I  have  cited  from  our  own  Cour 
^^t«alMi«P0«e  of  the  contention  that  the  charge  o^^^ 

„po^  which  damages  rtotild  be  assessed  .n  an  achon 

at  .common  law."  ,  n  w   1« 

T„  Rn./='  Pome  of  HamUton  v.  Leuis.  4  D.  K-  ">• 

StUVstlrnot  chVable  -^^  ^  ^Te 
tni  after  the  end  of  the  first  year.  FnMtt  fn^r  the 
fund  is  then 'listribntable.  and  if  he  keeps  ,noneys 
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Mbstni,  f.       "•  and  RiviiiR  nofieo  to  bonoKriarirs  who 
abstam  from  askmg  for  an  appropriation  „r  a„  imi  t 

-t  J/««r"'v  '^'"""''  "■  ^--o^.  ^Coll.  295.    OR  I 
— ■''  '^inuxley  V.  Carr,  4  Beav  49   -ir,  t,   „   ,.•       ",  .• 

,t:l:,h  i"''"*^"-'.*"  p«^.  b„f  inimtfto 'io  s7t  ii 

It  shoiilJ  bB  ascertaliici  bv  dpprep  of  tbp  Pnnrt  Ji 
are  the  parties  entitled  [Sutton  v  !sWp  l  R^  'fuT  " 

Lot  i  >  fl        .      ''  f'"^"^''ary  estate  was  ascertained  or 

hand    l,e  ff      r  *"  ""•"  ''  '"^'^'""''  "'"'""v  i"  fhoi 
Hands  held  for  the  nse  of  residuary  legatee^'    The 

atopHaled^ow/tX'L'e'^f  ra  t'^V"""-'^  "^ 

-  if  not  yet  p«M,  dowiTo*;he;re.:i:.t";-::'  ,?''-^"'-"*- 

a*"";i:ZS^SS^^^^-^nder 

ma.v  ^e  exonerated  altogethertol'  ^ayl  n    on-"' 
est.    /<r!(cre  v.  Pemberlon,  12'  Ves   IRK-  n-  i,  t 

ordered  to  pay  simple  inte;est.  X«.  V  fiJlZ ,'" 
Rnt  ,n  M.„„^e.  v.  .V.r,™rfv.  1  Moll.  n9  th"  ««"!" 
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EXEOITTOUS'  ACCOUNTS. 

waB  charged  where  he  retained  a  balance  under  a  fair 
misapprehension  of  his  right  to  it.  .,,,.., 

In  Taulor  v.  Oerst,  Mosely,  99,  it  was  said  that  if 
money  pUedont  at  interest  be  called  in  b^  »n  exeon^ 
r "itlLit  any  cause,  he  shall  pay  -f  ^  /."^l mrlow 
in  NcwtoH  V.  Hcnnett,  1  Bro.  Ch.  C.  361,  Loid  ^"""o* 

Smithy.  Roe,  llGr.sn. 

If  an  executor  has  employed  trust  mo.H.y  m  trade 

liBr   share   of  trust  moneys,   which  consisieu  "i 
lier  snare   111   1  ,i,„  tnatntor  left  in  breach  of 

:„,  ,„.  »;u  i.  '--^jir;  •;,vr.iof t,.'™ 
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we  think,  require  \ery  full  considoriitioii  hi-hiv  tlic 
Court  came  to  a  final  decision  on  it." 

An  executor,  who,  heinsr  a  trader,  mixes  the  trust 
moneys  with  lii.s  own  in  his  bank  account,  ami  uses 
tlus  fund  for  business  purposes,  must  be  cnnsideri"d  a« 
having  employed  the  money  for  his  own  profit,  and 
will  be  charged  accordingly.  Treves  v.  Toinishend  1 
Bro.  Ch.  C.  385;  Rocke  v.  Hart,  11  Ves.  61. 

A  trust  company  was  held  not  chargeable  with  in- 
terest on  tlie  theory  that  it  miuRled  trust  funds,  where 
It  api>eared  that  it  was  one  of  the  executors  and  ac- 
cepted the  estate  funds  on  deposit  in  the  course  of  its 
ordinary  banking  business,  paying  the  onlinary  rate 
of  interest  therefor.  In  re  Monre,  2fll  Pa  St  .'i4S  fiO 
Atl.  R.  091. 

Wh-re  the  Master  charged  a  trustee  with  legal  in- 
terest on  yearly  balances,  on  appeal.  Moss,  ,I.A..  held 
that  in  view  of  the  manner  in  which  the  trustee  dealt 
with  the  estate,  keeping  no  accounts  and  making  no 
endeavour  to  keep  separate  the  plaintitT's  monev.  but 
making  use  of  all  that  came  to  her  hands  and  dealiu" 
with  it  and  treating  it  as  her  own.  the  Master  was 
.instified  m  holding  her  to  account  on  the  footing  of 
interest,  at  the  legal  rate,  upon  the  yearly  balances  in 
her  hands.    Zimmerman  v.  Willcox,[n5  C.  L.  J.  688. 

Where  trust  money  has  been  loaned  to  one  of  the 
executors,  the  executors  will  be  charged  with  the 
highest  rate  of  interest  that  could  have  been  obtained 
for  the  money.    Smith  v.  Roe,  11  Gr.  mi. 

The  widow  of  the  intestate  married  again  and 
allowed  her  husband  to  use  the  moneys  of  the  estate 
in  her  hands.  The  Master  charged  her  with  interest 
at  ten  per  cent.,  but  the  Court  roluced  if  In  simple 
interest,  it  not  being  shewn  that  more  could  have  been 
realized  on  investment.  Fielder  v.  O'Unrii.  14  (!r.  2'2;!. 
In  Sorereigii  v.  Snvereitin.  1.")  Or.  ,")')!),  It  was  held 
that  executors  may  be  charged  with  interest  as  well  as 
principal  In   respect  of  sums  lost  tlirongli  their  mis- 
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coiuUi.t,  Ihounh  the  principal  novpr  rpRclipd  their 
Imiids.  I'fl«,s/0H  V.  Thompson,  10  Or.  542,  nnd  »(«.» 
V.  rerrjlherrii,  I'Jf  Or.  222,  wore  not  acted  upon. 

Kxecntori>  paid  a  leptatep  certftin  nutivB  on  account, 
and.  on  a  fnrthei'  demand  for  payment,  denied  having 
Inmls  Kofficient  to  pay  the  balance.  On  t^ing  the 
iu'counta  manv  years  aftcrWardo  it  was  found  the  exe- 
cutors had  Biifficient  funds  for  the  purpose,  alid  they 
were  ordered  to  pay  the  legatee  the  accrued  interest  on 
the  legacy.    Sovereign  v.  Freeman,  25  Or.  625. 

An  executor  who  transfers  funds  of  the  estate  floni 
a  bank  whore  they  are  besting  interest  to  his  o*h  bnllk 
Where  thev  do  not  driiw  interest  Will  be  charged  with 
the  amount  of  interest  lost  by  the  ttHnsfer,  but  he  is 
not  an.swerable  for  profits.  Vkri>  Estate,  183  Pa.  647. 
The  loss  of  interest  arising  from  a  debtor's  refusal 
to  pav  a  debt  to  an  executor  before  probate  is  too  te- 
raote'a  consequence  of  a  delay  in  proviUR  the  Will  to 
render  the  executor  liable  to  Recount  on  the  footing  Of 
wilful  default.  /..  «  Steven.  (1897),  1  Ch.  422.  In 
this  case  the  executors  did  not  take  out  probate  until 
seven  years  after  the  testator's  death. 

The  failure  to  charge  an  administrator  with  inter- 
est on  funds  distributed  among  the  heirs,  on  he  first 
accounting  after  the  distribution,  does  uo  preclude  he 

Court  ffom  charging  him  -vith  i"'"^"*  *  l*"f  .."^fit 
final  accounting.    Brittot,  ,.  Brewster.  113  Mich.  561. 

An  executor  who  unreasonably  reRists  payment  of 
a  legacy  will  not  be  given  credit  for  interest  accumu- 
lating during  the  litigation  and  paid  by  him.  In  re 
ret,r     (Mo.App.)  107  S.  W.  406. 

An  administrator  is  not  chargeable  will,  interest  on 
niouev  retained  to  pay  heirs,  if  they  failed  to  call  for 
it.  /««,(,  v.B.."»e«,n  Paige  142.  Nor  where  execu- 
tors hold  a  legacy  for  an  absent  legatee  until  the  ex- 
piration of  the  seven  years  requisite  to  raise  the  pi  e- 
Lmption  of  his  death.  nnleK.s  they  used  or  made  a 
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profit  out  of  the  fund,  or  it  PHrnerl  intprpst.  Lake  v. 
Park,  19  N.  J.  L.  108.  Nor  wtipro  thp  (liRtribntion  is 
not  made  because  thp  bennflciarien  are  not  knovn. 
Roper  V.  Burton,  107  N.  Car.  526.  If  there  is  no  one 
legally  qnalifipd  to  reeeive  the  balanee  in  nii  adminis- 
trator's hands,  and  it  is  not  incumbent  on  him  to  invest 
if,  .he  is  not  chargeable  with  Intferest  if  he  did  not  con- 
vert the  money  to  hl«  own  use.  Rowland  v.  I.tnaci  15 
Conn.  ISIB. 

None  of  these  cases  afford  any  excuse  for  an  execu- 
tor or  administrator  who  fails  to  deposit  the  trust 
funds  of  a  bank,  where  bank  interest  might  be  paid 
during  the  delay. 
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KXEl'l'TOim'   C'lWTS. 

sacredly  than  the  Ronoral  principle  """^l'  '^  "'»'  " 
trustoe'or  executor  having  Jone  h>9  duty,  h'ivmg,  a.th^ 
",nv  accounted,  and  having  brought  forwar,!  the 
e"iate  "n^itted  to  his  charge,  .hould  not  he  depnved 
ot  his  costs  upon  light  K"'»"d»"  Per  Lord  Wi^t 
burv,  nirks  V.  Mkkkwail.  34  T..  J.  Ch.  .164. 

The  following  have  b..en  hold  to  he  included  m 
cost«  charges  and  expenses:  Costs  of  proceevhngs  by 
r  ad,^n-:?trator  against  a  defaulting  -'■f-- ^''™ 
hn,m  fide  for  the  benefit  of  the  estate.  Be  Dams  57 
T  75.  -the  costs  of  an  action  properly  defended  by 
Itlustee  Re  Llercellin  37  Ch.  ».  p.  327;  costs  of  a 
Lie  properly  made  by  trustees  under  a  power.  Re 
tJclVl.  J.  Ch.  883;  costs  of  former  trustees  pau. 
"e  executors  of  the  survivor  i„  con«.derat.on  of 
to  plying  over  the  trust  money.  Harvey  v.  OHver.  5, 
T    T  239 

"  An  executor  on  passing  his  accounts  is  not  entitle,! 
with  °nt  question  to' sums  paid  by  him  to  'us  solictor 

To  costs;  and  the  bill,  a'*0"BV;'h ""thTjudg  bv 
regular  taxation,  can  be  moderated  by  the  Judge  by 
d  Swing  such  items  as  -e  irre^lar  or  excess  v. 
Johvsnn  T.  Telford.  3  Buss.  477,  27  B.  B.  116,  AUcn 
vJnr7h\  B  4  Ch.  616;  MaCargar  v.  McKinnonV 
Or  5™  And  an  executor  will  not  be  allowed  the 
charges  of  his  solicitor  for  doing  thmgs  wh.ch  the 
exeutor  ought  strictly  to  do  himself,  such  as  aUend^ 
a^ces  to  pay  premiums  on  policies,  attendmg  at  the 
bank  to  mJke^ransfers,  attendances  on  valuators, 
auctioneers,  legatees  and  creditors.  Harl,n  v.  Darby, 
2S  Bear.  325, 126  R.  K.  150. 


KXKCI'TOBS'  COHTK.  Jfll 

"Expputorx  am  umloubtwlly  eiititlod  to  tlip  ndviw 
nn.l  sPrvicPH  of  oounxol  and  nttornov»  in  mnttors  wlior.. 
It  IS necPMarj-  to inv.,!o  thoir  profo»«i„i,nl  skill,  and  t» 
ho  nllowanop  of  reai.onnble  paymontg  in  the  conmonon- 
tion  of  such  »f»ntl<>inpn;  bnt  thev  will  not  he  allowo,! 
for  payments  to  attorneys  for  worlt  done  that  does  not 
reqnire   professional   skill,  and   wliieh  the  exeeutors 
themselves  may  as  capably  do.    If  exe.-utor,..  without 
prudent  scmtiny   pay  extravngnnt  bills  for  lepnl  ser- 
vices, they  will  not  be  allowed,  npon  their  noconnlinK 
more  than  a  sum  that  would  have  reasonnblv  eompen 
sated  for  the  services."      Hurlhiil  v.  fTuttni,,  44  K.  ,T 
Eq.  302,    And  see  In  re  Murrnu'x  E.ilnle   fi"  VS   V   « 
.394,  '    -  i'-   '  ■  '^^ 

"An   executor    is   not   wninintpd    in    pavinit   out 
moneys  of  the  estate  which  he  reiiresents  f„r  the  per 
^rmance  of  dntl...«  which  are  not  purely  executorial. 
He  has  no  riffht  (.,  employ  counsel  at  the  expense  of 
the  estate  to  do  what  he  himself  should  do,  and  for  thr 
doiUK  of  which  he  is  compen.sated  bv  his  cnmuiissions 
Ibe  commissions  arc  allowed  an  executor  as  compen- 
sation for  bis  services  in  the  excintion  of  the  trusts 
Where  an  executor  employs  an  attoriiev  to  perlomi 
services  which  devolve  upon  the  execiitoV  to  perform 
the  disbursements  made  on  account  thereof  do  not  con 
stitute  n  proper  claim  against  the  estate,  nitbouffli  con- 
tracted in  Rooi!  faith."    In  re  Lester  (I<)16),  Igg  \  Y 
S.  763. 

In  order  to  make  an  estate  liable  for  solicitor's 
services  rendered  whilst  there  is  no  per.^oiml  repie 
sentative,  it  must  be  shewn,  not  only  that  the  services 
were  for  the  benefit  of  the  estate,  but  that  tliev  were 
rendered  under  a  contract  with  .someone  whosuhse- 
quently  by  obtaining  letters  of  administration  became 
authorized  to  bind  the  estate,  and  ratified  the  contract 
Before  letters  of  administration  were  applied  for  a 
solicitor,  acting  under  instruction.s  of  E.,  a  relative  of 
the  deceased,  did  work  as  a  solicitor  in  respect  of  the 
administration  and  for  the  benefit  of  (l,e  estate     Sub- 
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S  to  IW  the  oo.t.  of  tl,i.  -olioitor.    It  *H-  l.«.>l 
haf r^rLh  Hd„,i»i.tr.tor,  w..  not  Uouml  to^ 

U.  B.  n.  U«,  19  Q- »■  »• -■"•  .,  ,.  .„„ 

,.«  „„  ,.,   I  nmJe  to  refuad  the.,,  if   *»»'"■'-'  ">„» 
rexa.-utor  ....not  K^t  tl.«m  out  "'    >]•  "'•'-^  "^ 

*  '' F.?»  t.»i.l  to  .'...no-'l  for  legal  a-lvice,  on  matter, 

«       nVtl,  Utatp  is  a  proper  nllowa.ie..  to  an  execu- 

;:^"';^;;r:1?:;::2^.^P.0«=.otooa^rMai...nK 

l-,.o  paid  to  solicitori.  in  a  proper  case.    f.h,>.hol,n  v. 
Uurnard,  10  Gr.  470. 

Where  in  an  aotio..  hetwe,..,  a  tr...lee  n.,d  h.s  ee.iMi 

X:;l"j:;,'::.d';:, rn.ee  eann^afj^rwa^.^ 

f^r^  nf  order  perfectlv  familiar  to  u»  all,  and  i 

to  the  matter,  and  bein«  asked  to  ...ak«  an  or.1.  r  for 
X  pavment  of  the  eo.t«   decline,  ,„  ^o  «-    I^;  "» 
thp  »ame  as  it  he  had  said  noth.nK;  and  the  cITeet  .s 
Ihat  rh  n,„st  pay  his  own  costs."    »-  W"'*..*™"". 
(1805),  J  Ch.  190. 

I.,  Story  V.  Dunlap.  13  Or.  »-5.  Mowat,  V.V    ,eeras 

Uva?;:n  to  that  effeet^  «  -»  ^^^^^J^^Z 
flflHtfrf^MiKTOM,  l..ndley,UJ.,  saa.  i' "  o(„™  v 
the  sa.ne  as  If  he  had  said  noth...g."  I"  ^"JJ^ 
DunUp  an  executrix  appealed  against  «  "aster  s 
"e".rt%nd  bei..,  successful  in  part  -1>; J^-^^"' 
was  all..wed  without  costs,  and  there  was  no  reser^a 


tJon  of  „u,U  a.  a«aii,.|  H,e  „ta,„,  (>„  r„rll„.,-  .lire,, 
tion,  the  Court  ,of„.«.»  to  ord«r  ,!,„  co-t,  ,»y«l,      m  , 

JmlH«  of  „o.or,l.n.t.,  mitl.ority  i,.  ,  ,,..u»«1  to  «iv..  •• 

It  will  hfl  noticed  that,  In  thia  ,»>..■.  ;,;i  ti„.  , *,:,,„„ 

Wfro  Jii  the  saino  ai'tion. 

Th<.  recent  ,!»»e  nf  flf   '/-,,/„,„„,  :,  (,    ^,y    s;      7.. 

when  consKlenng  the  off.vt  „f  ,,„.  ^„, ,;      ,.„„„      " 

wa»  an  appeal  from  the  .1, „!>;,.  „f  .,  s„n,M„t,.  (  i.urt 
under  section  S+  of  the  rfu„,jr,.,„  (■„>,„«  A...  Th.. 
appellant  had  biouttht  un  actio.,  n^.i)  <t  tl,  ■  ,  vccutor 

and  recovered  ♦l.OOO  and  costs.    .\v  ,.„  „,  ;,. ,„, 

of  the  case  shew.,  the  .ind«nient  in  il,ut  ..'lion  made  no 
reference  to  the  excnitor's  costs  bv  reservation  or 
otherwise.  On  the  nn.lit  of  the  executor's  accounts  the 
SurroKnIe  Court  Jiuine  allowed  th«  executor  his  costs 
of  de  endinjr  the  actiou  a«  well  as  the  coHts  pai,l  to  the 
plaintilT.  and  it  wa»  m  respect  of  these  items  that  the 
appellant  complained.  Riddell,  J.,  delivering  the  iudir- 
nient  upon  appeal,  »ai.l  it  v.n»  one  of  the  .lisa.lvantaifcs 
of  an  executor's  p,«ition  that  if  he  deleud  an  action 
-rou^ht  UKHiost  him  us  such  executor  and  fail,  he  niav 
be  forced  to  ,«.y  the  costs  out  of  his  own  pocket  ■  Afnc- 
domld  V  Balfour  {lS!);i),  20  A.  U.  404;  but  h..  is  eu- 
itled  to  1,0  alh.wed  all  leasoualile  expenses  which  have 
been  incurred  in  the  inanagomeni  .,r  the  estate,  and 
hose  include  the  cost*  of  an  action  reasonahlv  de 
(ended.    (If  course  he  could  not  he  allowed  the  Vosts 

?,ir'?™r^/';',  ''!f<""^'"«  «"  «<•''»":  Chambers  v.  flmilh 
(1846),  m  Coll.  ,42:  Smith  v.  CUwber.t  (1847),  "  Ph 
-^1;  but  to  disentitle  him  there  inusl  [s  somethiiiK 
proved  to  show  the  unreasonableness.  "The  fact  that 
there  was  no  provision  in  the  ju(l(rment  in  !he  Supreme 
(_ourt  for  the  defendant's  costs  is  nihil  a4  rew— it  i.s 
the  usual  thing  to  order  the  defendant.  >-x.  citor  thouRh 
he  be^  to  pay  the  costs  of  the  successful  plaintiff:  form- 
erly It  was  a  very  common  practice  to  direct  that  the 
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e„st«  .0  paid  a«d  hi.  own  -^l];^*  ^^f^/^^'^oYno^ 
.„outor  .>»t  "f^^^tat-sinceKlrogate.  Courts 
so  common;  and,  at  '"^f"*  s mce  ^  ^.^^^ 

Act,  sec.  19  H  may  -'J^^/^^-''  ,l^,e  not  costs  in 
tion  19  valid.  But,  in  a"y  "^  '  j  ^  Lindley.  I..J- 
the  action  at  al,  a.  was  ponited  ont  b.^^  ^^^^^^ 

in  7«  re  Beddoe  (1893),  1^"^     '  j^  ^„  t^c  de- 

ask  a  Chancery  Judge  to  a"''^  «°  ^  ^„,,,  i^^e- 
fendant  who  has  been  unsucsfu.th^^^^^   ^^^^    ^^ 

rtiately    assume   th"-  ;^^?";;;       ..- the  word  "  Sur- 

penses."    Substitute  for     XTZt?.  a„„ogate  Judge, 

^ogate,''andwehajeonrca«-^^^^^ 

when  asked  to  allow  t"""^^  ™;\'  ,„pnses       He  must 

not  as  costs  but  as  f^^^^ '^^nfrd'o  direction  of 
exercise  his  independent  3udgm_'.nt»  ^  ^ 

a  trial  Judge  can  hmd  hmi.       fee 

e„«,s  of  which  are  P™Pf  ^^P^^.^^btoiuto  indemnity 
The  advice  of  counsel  '»''"'«"%  Milnr..25  0<  V. 
though  it  may  go  a  long  way.    Stottr.M 

''^^'  „.  w    \    T?   !')(>   the  administrators 

In  R.  Wilha,n.,  22  \^Jf;^^-^„,  defended   in 

for  the  ''«»"»'<='\.''^'"£:o,irby  hi-^™-^'"^  '"  '^'^ 
good  faith  an  action  l"-°"f;/.5   "'  ,,^.  „„. 

trust  to  recover  damages  for  hreaci,  . 

Intestate.  They  ^^V"™",':,':  '  „"nd  o  ttir  iwn 
the  costs  of  the  P>«'"'^f;"\\M  to  credit  for  these 
solicitor.  They  were  held  <-"t'"™^^  .^  -^  i^jn  that 
costs  in  passing  their  aecounts     ^^  -^^  j^/^^  ;,  „„t 

a  dispute  can  be  -  "»  ""^^  ^^  ^fee  of  the  Court 
necessary  for  a  trustee  to  «-k  Ui^  «         r„tlerso,,,  20 

"1:^  were  given  the  COS.  of  oppos.g^a,.u. 
snccessfnl  appeal,  out  "f*^-"'^''"'-'" 
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their  not  being  able  to  make  them  out  of  the  appellant 
He  Casnte,  7  P.  U.  402.  i-n'ium. 

The  K,.noral  rule  is  that  in  the  ahsenoe  of  miseon- 
''•■'•t  a  trustee  shall  be  reeoap,,,!  |,is  ,.„sts.  eharKes  am) 
expenses  out  of  the  trust  estate,  even  i,.  eases  ol  nnZ 
lesslul  litigation.  Suuth  v.  Il,„l,  2o  Oiil.  K.  :i,w  /',7/, 
V.  La  /.  ontmne,  6  A.  C.  48L';  an.i  even  if  the  trust,.,.  „ro- 
m.,1.  «■,  hout  the  san,.tion  of  the  Court.  v,.t  the  cl.sts 
wi  1  be  allowe,!  out  of  the  estate  if  it  appears  that  the 
delenee  or  aetion  would  have  been  authoriz,.,]  had  prior 
aiiplieation  been  made.  In  re  Heddoc.  <'„lto,i,  v 
Ueddoe  (1893)  1  Ch.  p.  057.  Hut  on,,  of  tw,,  ex™,;,,; ' 
lias  no  right  to  commence  and  prose.'nte  ,a  action 
wluch  may  involv,.  the  estate  in  costs  witlnnit  consult- 
ing his  co-trustee  or  the  beneficiaries.  .-  nd  he  cannot 
shelter  himself  behind  the  opinion  of  colsel.  mo,! 
especially  if  he  has  not  directed  counsel  to  the  real 
n'f'nS)   ]  cTw   ^"  "  ^"■'''""'''  ''^'■"'-'"■W  Tn,.,,, 

This  rule  presupposes  a  fund  in  the  trustee 's  hau,l< 
out  of  wh,,.h  costs  could  he  paid.  W„>n.  an  ,.xe,.„to|., 
without  direct  authority  or  o!,iaining  indcmnitv. 
hronght  an  action  to  recover  a  sum  of  monev  alleged 
to  be  due  to  the  testator,  and  the  action  was  dismissed 
with  costs  the  personal  estate  being  insufficient  to  pav 
the  costs  of  the  defendant,  it  was  held  that  the  execnt,u- 
conid  not  resort  to  specificallv  devised  estate  7„  ,-,. 
thampagne  (1904).  7  0.  L.  R.  ,5.'57. 

The  rule  that  a  trustee's  costs  are  ,,..,vahl,.  as  I,,, 
ween  solicitor  and  client  is  not  confine,!  to  cases  where 
he  IS  brought  into  Court  against  his  will      BJnMru  v 
Ingram  (9  C.  L.  Times.  14.3). 

An  CTCcntor  has  a  right  to  have  his  accounts  tnk,.n 
111  Court,  and  the  mere  neglect,  as  ,lisl,ingiiish,.,l  ricn 
pertinacious  refusal,  to  render  his  accounts  is  'not 
sufficient  to  deprive  him  of  his  costs.  White  v.  Jaclt- 
son,  15  Beav.  191.  92  R.  R.  370;  Creshan,  v.  Pr'r   'X, 
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'"''■'"■  ""       ^f      "..  "Tsuffiriont  ground  fcr  v,s, hn^' 

r''"""'Ml\'  M    i,o;ls't  ,  and  who  l,as  .mxl.  K'0>h1  >.> 

tl-  .-tat-  tl..   cl..hc.„.ne     ^     '  t,  he  m-,l,.r,..l  to  ,.»>■ 
i„v,.stiiu-nt  made  V     )">.  ^'1    »"'  ^^    „,  ,v,„„.. 

Sdtr":^^..r-nrtr::h:jita:c 

generally  '!''l";'' »"  i;" /^t'o   ,«  t  =  or  may  bo  dis- 
been  occasioned  by  ♦'j^'^'^™     ,,,„,,,  i  Mad.  ■:'«> 

^•'KriivybasU.onoc^^.-edby-..^^^^^^ 

,or  a  necessary  ?"♦>■' '';"";„,  ,„■  co.ts  o.-«.ion..d 
,.osts.  tl.on«b  be  may  '"'^;'"/^»>./  .„,  ^r^.  50  B.  K 
l.v  the  breach.    I'n.h  v.  ''""'■^'  "  "*"'„,^,^  t,,^    Me 

„bSect  ot  the  action  .s  to  "'«'^e  h^-  »"^»;,,,  .,^  „^„i„„ 
able  for  a  breach  of  trnst.  m,d      f      dpr  ^^^^ 

then,,  it  will  be,  almost  ,nvarmbl>.w.th-ot  ^  ^^^^ 
,„„,,..  V.  HcW,c,.r  1  Ve-T     2  •  Jl  has  enabled 

r^^:uo:^.^^^:t-7.^----::-x: 
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Home   "S  r...   1    „i  "      '  *""'  "'*"  Simpson  v 

R.  R.  156  ■S"«rf,rso„.  .T  Oiff.  4:i4,  i:i;i 

/«  ..  0.>to„:  Seme«,.„,  (IfllS)    62  S    f  ioT         "■ 

;;+!>.  44  R   R   o,^8  '  ^  '^''^"''.  -'  r\....n. 

with  so  miirh  of  Hip  evncn^Ps  «f  .1,        .  cliarKPd 

noiirrod  ;,,  fh,    i/    .     ,     t      .    *^    '■•''""■nee  as  was 

"  1"^  H.o>  d,.,,„ted     St„rort.  v.  /7./rt.r,  18  Or  "  l' 
'         '•<•  "«lits  in  n  f«,„|,  „,  „tl,pr„j8p,  ^^Pv  will  bp 
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are  entitW  *»  f""-^ '"'^^  \o  tt  paym-"'  "?  -J^"- 
out  of  lho  e,l8tp  '".P^'^lL,  ,,nle^8tl>H-  .nipv-Perly 

•rr»Arr;3"*"'"-^'*- "'■■■' 

oHUo  trust  bns  boon  left  nthoaop:  ^^^  ^^  ^,_ 

,,„,,  costs  are  «'l™f  '"    '^^X- V  i^  ..ital^lishe.l 
,,rtw„.u  solictor  ana  ^  ">"*•  X,  „i,,ona,.,.t  whicl. 

woul.l  justify  tl.e  -lu-lso  .n    y-''^"™«  ,^^  „,  „„,i,U.<1 
A,.t  this  ml,.  applK-s  Nvl.or.  the  .  ^ecut  ^    ^^^ 

to  two  sots  of  oof,  a-u  «     r^..,   ^^^^.  _^^  ,._^  ^„ 
-— rfr^rratiou,    ,.0    ..oonaud    l,o,u. 

,,,,..0,1  a.ains,  tl,e  cl..h.Kh,ut  ^^^^  ^^_^^.^^,^ 

An  oxpcutor  is  not  !'"t'*"^  ^  "  ,,.„„  ,.,„,ornin^'  his 

,on,l..ro,l  by  a  solu^.tor  "   "^^V.      U    orvi.,.  is  for  th,. 

;:^::,=t:;^z::::"^-:a  not  for  tho. Stat,.. 

;«  r.  McAlpu,.  8  Ohio  Do,..  •^^•'+-  ,,p,,,<.ntaUv.. 

Cro.li,willnotboallowo.Up~^  ^  ^„^t,,, 

,■„,  «,.™.r.tures  u.a,lo    n     ,mn«-t>  f„^  ^„,,, 

„v.r  the  will  -t-V;:*     r,    mtho  cmtost  is  doter- 
„xp..n,liture  ,.ann..    ";  «'\7',;;  ' V,o.  Ct.  625. 

Wh..r.    eseontors    "f <-"'""   ^'f^^f^.in.lu.lini.' 

«>------;:;.•;::;:.' ^n-'-io ^^ 

the  (>>;,','»loi  s  ,i«n  ,"  < 


KXECCTORS'  rOSTS. 

i-iiic  lcj,'atccs. 


:iO!) 
Ill  If  OrnxvcHor 


he  borne  bv  the  sp* 
(1916),  I'Ch.  375. 

The  ,.„sf»  of  proceedings  in  an  unsuocessriil  ntlemnt 
to  remove  a  co-executor  were  disallowe.l.  /„  -,. 
Arrlwr,  51  Misc.  CS.Y.)  260. 

Executors   supp-rtiuf.  a  will.  an,I    laili,,:;.  should 

ordinarily  pay  costs  porsoimllv  and  l.M.k  t„  tlio.P  who 

have  .nd-nmi/ied  them  for  rei,„l,ursen,ent,  if  inde„,„i- 

led  as  they  sl,„„ld  he;  but.  whether  ind,.„,nined  „r  not 

l.ouH   no     have  ts  out  nf  , .,„.     „„,in.,iu, 

W".'/rf  V.  «„/,p,As„«  nmo),  r,  (I  i,  u   >ta     xnci'-i 

Time  e.xecntor  wl,„  propounds  a  testanieutan    pan, 
>>i  the  validity  „f  which  there  i,  „„  reas„„ahie  pn,,,.', 
fnae  pn,l,al„I,ty,  can'   .|  escape  fnm,  the  liabilitv  of 
bein«  coudernned  in  cost-  by  the  fact  that  he  takes  no 
interest  under  the  paper.    Roberts  v.  Coirmniiloir.  21 

l^'ii  ;.  •  .  ■  '^"*  "'"''"'■  ""  "ecMtor  propounded  a 
wdl  ,„  the  interest  of  infant  children,  and  ,lid  not  he- 

fJTa'/nT|-  "'"'j',"""^  ""■  ^"it  «■"«  instituted,  that 
It  had  not  he,.,,  duly  e.K,.,,,ted.  the  Courl  held  that  he 
was  entitled  to  his  costs  out  of  the  estate  /)„,.„..  v 
Rees:  13L.  T.  609.  ' 

.See  abso  Broiif/.    on  v.  Kiiiiihl.  42  L  J   P  'T,  ■'  l>  * 

mo4;  fn  ;••  f"' "  "•'^-  -^■-  «'"-'^^"/;  1,^ 

'-",';  ■,'•/'•  ^\\-*-  "■■  •""""■  (i»io).  -' ".  w.  -v. 

•i-i  :  McAllister  v.  McMillan  (1912).  25  O.  L.  R.  : 

Kesiduary  legatees  may  apply  for  taxation „r  hills 
"t  eo.sts  i-eudered  to  executors  for  services  to  the  es. 
tate;  tor  they  come  within  sec.  40  of  the  Solicitors  Act 
as  beiiiR.. liable  to  pa.v."  i.e..  by  the  less^nins;  of  the 

U  V.  I£.  2,(,,  447:  Sanitf.ml  v.  P„rt,-r,  li;  .\    «    .^t;-, 
And  It  woiiM.appear  that  the  limit  of  twelve  months  in 


sections  a;  and  42'  of  I  In 
application  bv  a  cfslid  , 
(1900),  1  Ch.8.J7. 


Act  does  not  apply  to  an 
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(4)    "f   till' 


Tiustci'   A.'l    |iri>vi<i<'i'   i>s 


Solution 
'"""*xv^o,-..  K  bariistor  ar  snlicit»r  is  i.  trustee,  gimr- 

liiilii 

a'W..  \n  ri'spoct  nf  snol,  services. 

;--r.aJ":a;;,ra.oJtW,.s..e     AU.0^^^^^ 

statute  says  th«t  n'Sa-l  •r  ','  J    'J.ed   to  give   au 
stances,  the  word  -'maj      is  here  u.  e  fe 

authorit,a„a.,tud,se^et.„n.^^«.^ 

:X:'a'a^t"rit;;t;d„aiudi^a.u,,^^^^ 

l"s:  ^;;;r:^'i.  imperative  and  no,  ^--';™«>^ 

Man  K  404;  Darby  v.  Toronfo,  17  0.  B-  obi. 

Mr     Hotaes.el    in   his   Ontario   Ju-iioature    Act, 

"■"^  Hav.uR  regard  to  the  provisions  of  the  Trustee 
.\et\nl  the  Solicitors  Act  above  referred  to  t 
wo  ,1-1      ern  to  be  clear  that  the  fonner  rules  proh,- 

:,  ,.,„auu..ratio„  Hein«  "OW"-"--  ,  ;>  ^, 
the  ,,uantun.  -ill  he  the  ordniary  taxabl.   .Ma>K< 
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'riiein  is,  however,  „  1„„,„|  .iistinciion  helwcoii  the 
provi&iong  of  section  68  of  the  Solicitors  Aet  niirt  «eo- 
t.on  fi7  (4)  of  the  Trustees  Aet.    A  solieit„r->nort«aKee 
!(•     ciititleil  to  receive  the  snnie  charges  and  reniiinern- 
lon  m  he  would  be  entitled  to  receive  if  such  inort„niie 
liii'l   .,.en  made  to  a  person  not  a  solicitor."    In  other 
"onls,  m  the  case  nf  a  solioitor-mortffagee,  as  far  as 
coj-ls  are  con.'cnied,  the  solicitor  is  entitleil  to  vecver 
his  charges  as  if  the  relation  of  solicitor  and  inort- 
ffsgor  did  not  exist.    Such  costs  and  charges  ,.„u  he 
taxed  under  th,.  Solicitors  Act  the  same  as  anv  other 
hill  of  costs.       In  the  case  of  a  solicitor-trustee,  the 
solicitor  does  not  rc.'over  for  professional  se,-vices  a- 
m  the  case  ot  solicitor  and  client.    His  fees  would  a,,- 
pear  not  to  he  subject  to  the  provisions  for  taxation 
found  in  the  Solictors  Act.    All  the  Trustee  Act  doe. 
IS  to  enable  the  Surrogate  Court  Judge  to  have  regard 
to  the  necessary  professional  services  the  e.vccutor  has 
given  to  the  estate  and  increase  the  allowance  by  a  fair 
and  reasonabi,.  amount  for  such  siTvic,  ■<      In  a.scer 
taming  what  "may  be  deemed  fair  and  rensonable  in 
.■ospe,.|  „!•  such  services,"  there  appears  to  be  no  other 
guide  than  the  tariff  alh>wcd  to  solicitors  for  similar 
services. 

The  position  of  a  solicitor-executor  is  referred  In 
by  Boyd,  C,  in  the  recent  case  of  K,.  Smith  ,SS  0  I,  R 
(>7.  The  testator  carried  on  a  retail  liquor  business  at 
the  time  of  his  death,  and  appointed  his  wi.iow  and  a 
solicitor  executors.  The  widow  carried  on  the  busi 
ness,  being  advised  by  th,.  solicitor  from  time  to  time, 
and  the  result  of  the  business  was  to  greatlv  increase 
the  assets  of  the  estate.  On  the  audit  of  thi.  accounts 
the  Judge  allowed  *4.fir,n.r,2  to  th,.  ,.xecutors  as  com- 
pensation. The  widow,  who  was  sole  legatee  and  de- 
m"""^'.  i,''"'"^  '"  *'"■  '"'li'^to'-executor  receiving  more 
llian  $1,000.  The  Chancellor  said  :~"  Besides  the  pre- 
paration of  tlie  papers  in  connecti,m  with  the  sale  a 
goiid  deal  of  miscellaneous  legal  business  was  dn'n,. 
and  adv.i,.e  given  by  Burns,  for  which  h<.  niio-hl  1,-iv,. 
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it  into  his  ac.M.nnt  ii.  Ins  estimate.       The  appeal  wa 
dismissed.  .   .     ,  ,...„ 

Section  (.7  (4)  of  the  T,.,.teo  Actj'ame  mto  fm 
.,„  l.'th  June,  1903  (3  Edw.  VTI..  eh   '^^^.f^    ^  '.^. 

:;"'';:,:    ri^^;;  a  .™:te;.:«li'eitor  is  not  entitled  to 

decision    of   Lord    Cottin^ham    ■"/  "^^«^^  ,;;.„'^^^i, 

I  :  brings  otdefen.1;  proceedings  in  Court  fo.    .- 
:^^^U  co-,ru is  enticed  to  r™  proh   c.^^ 

""V"::^^::-::,t:rh?i^:^sX^h:f:^«-Vi 

f,!,'  L  ;       ,  a  t    be  -ond  who.  they  wouM  have  been  had 
'k,^  for  his  co-trustee  only.    Tl-is  e«eT«..n  H 
,     .  oxt..nded  to  i.roceediuKs  for  i^rofe^.onal    ■  "      ^ 

t.  does    howev.    .  extend  to  summary  pr.«e.Ml,nR.s 
in  thVsnriota.e  .our.,  c.,.,  preparing  the  accounts  of 
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tiustpfs  and  atloiidinK  the  uudU  tlicrenl'.     /» 
Nab  (1899),  1!)  C.  L.  T.  74. 

In  Knjriiinil,  whon  a  solicitor  is  nnniod  as  ("xpiiitnv. 
It  IS  usual  to  insert  a  clause  in  the  will  oinpowerinii 
him  to  charse  lor  his  professional  services  In  ff- 
*<.-*  (189S).  2  Ch.  413.  whore  the  will  c.mt„in,.,l  s„ch  a 
provision,  it  was  held  that  the  exeeutnis  could  not 
settle  the  amount  payahle  out  of  the  estate  for  sueli 
servrrc.  t,)  one  of  themselves,  so  as  to  Kind  the  ,■,,/„, 
qiic  trust  and  preclude  his  riffht  of  taxatinn.  Wierc 
the  parties  are  s„i  juris  there  is  nothiiiK  to  prevent 
them  aKreeintr  on  the  amount  to  h.'  retained  l,v  the 
executors  as  compensation;  hut  the  Court  would' view 
such  an  ajfreement  with  suspicion  where  n  portion  of 
the  allowance  consists  of  claims  for  professional 
services,  where  the  ceMvi  qur  trust  has  no  ind,.pcnde,it 
professional  advice 

In  Re  White,  (189§),  1  fh.  297.  an  executor  wa~ 
empowered  l.y  the  will  to  charRO  for  his  professional 
services.  The  estate  proved  insolvent  and  it  was  held 
his  right  to  charge  for  his  services  was  in  the  nature 
of  a  legacy,  and  could  not  be  asserted  in  competition 
with  creditors.  See  also  hi  re  liroiru  (1918).  AV.  W 
118.  In  Ontario,  the  remuneration  hewing  liy  wnv  of 
extra  allowance  for  care,  pains  and  troulile.'it  would 
be  a  preferential  lien.     Unrrisnn  v.  /'allrrsiiu.  11  (ir. 

The  principle  „f  /„  ye  White  was  followed  in  a  re- 
cent case.  By  her  will  a  testatrix  gave  legacies  amount, 
mg  to  ih.'i.OOO.  while  her  estate  amonnted  to  l7.6,00() 
onl.v.  One  of  the  trnstees  was  a  solicitor,  and  the  will 
contained  a  declaration  that  ..verv  trustee  „f  the  will 
who  was  a  solicitor  should  he  eutitlcl  to  make  and  hr 
paid  usual  professional  charRcs.  The  (piestin,,  argued 
was  as  to  the  ahatement  of  the  prolit  costs  of  I  he  ,oli 
oitor.  Kve,  .J..  l,el,|  that  the  ctToct  of  the  decimation 
m  the  will  enahling  the  solicitor  to  .■liarsfc  for  profes 
sional  services  was  a  bequest  to  him  of  a  Icgacv  c,uidi- 
tioT.id  upon  him  doing  the  work;  the  amount  of  the 
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„„,  „,..  ,„•„«.  ....stH  «rr>v..d « ■    7;  • ;,  ,.„':,,  „„, 

-  """■■•  •r''r%ir,«"\rN.  «%„'%■-■.,...•  ..t 

,„i«  on...  wouia  probably  bo  h'-^^, „;„,,,„,  ,,.,. 

,l,i,  was  bounty  .u.dor  "' '  J'"',""^  ,  ,,,,,i,,^  witness  to 
f„r  such  «--■'-;/  "'"'reTDia.  10W..1  in  /»  - 

'"  itl.s  not  follow  that  a  ^f^^;^'-:::::-:::^ 

compcneabon  foi  Ins  ™r     1  ^„n„,onsation  i" 

..bout  th-  ostate  as  .x.. «  or.     H.  .^^^^   ^.^^  ^^ 

not  in  the  naturo  ol  a  f  ? '^''-  "•'^^,^;,.  j,,,  will,  but  is 
appoirtmont;  it  -s  »"»  •^^.''     f  J  X' ,  „.,  not  by  tb. 

S;;.::::er:^r^..!XeUrusoM.bi,ty,... 

sorvicos   stri,.tly   prore^jonnl    ..  1  ^,  ^;^,;,,,  ,,,, 
«l,i>.l,  nn  ..x<..'ntor  ,mM  to  ba  .    ""'^  ,„       . 

~tT;.;s;""«w,;rsr,;. -. 


SOLII  ITOH-KXK.(rT()R.  ;1|;, 

;."'•'■'""'■  ""■  V'"""  must  n ,.«,i|j   „,„k„  „  ,|i„|,„. 

.on  hotwcn  tlios..  tln„K»  wlmM,  ,„„,„.,K  1„.|„„«  ,„  his 
offioo  ol  p.x..n.l»r.  ami  thnso  «-|,i,.|,  ,,,|„i,>  („  i„«  ,.|,„, 

';:„''„  "p  7';:''':"'  "'"■''"'  ^  /""%.  -■«  "'•»v.  :ij.-,: 
.M.'i..;.  ;>,'/"  "■  '-'!'•''''''■■  -■  cii-  !>■  ■^'--i-  It  will  i„. 

'"'   ">"•   '!"■   ■•""■tK'ii   <>r  o„r  Act  8p..,iks   „!•  tl„, 

u.-ceKKiirj-  profeasidiul  scrviics." 

Ami  a  provision  in  a  wiW  piovi.linK  Hiut  a  »„li,.ito.- 
■xe..«lor  »h„l  b..  allowed  "all  prolVs'.onal  „„J  nthj.- 
clmi»..8  for  his  tmie  and  trouble,"  was  held  „ol  to 
iiulborize  him  I,,  charge  for  work  whieh  wa-  „,ji  „,„ 

tr\  ""f  ;■  *""'""«''  "  ™-'  ""'■"  ""^1*  "-  I'"  ">'«'" 
"" /■'""•f'-'^''"-  "«»'""(  "  '•'"■nt  who  was  u„t  a  tru.- 
ten.  /«reC/ia/(W(c,('//ern„y/„„(1907),]  fh  58  See 
niso  Clarksoii  i  liohinsnu  (19(K)),  J  Cli  7l'>  and  th,. 
onses  cited  in  chapter  XXXVirr.  '      " 

^n  attorney  was  appointed  administrator  and  ex- 
•ended  a  large  part  of  the  estate  f.n-  allorneVs  f,,,'., 
■at  he  paid  to  a  firm  of  which  he  was  a  n.emter,  aial 
these  fees  were  allowe.1  him  on  an  „„„nal  accounting. 
llier..  was  no  appeal  from  these  alhnvanc.s,  but  on 
the  final  accounting  the  Court  h,ld  these  lindinit  were 
not  so  conclusive  upon  the  p«rti,.s  in  interest  that  thev 
'•ould  not  b..  notie,^l  and  taken  into  consideration  in 
.  eterminuig  tl,..  administrator's  claim  for  compensl 
I  "1  even  though  no  fraud  was  proved.  /„  ,c  07.car«\ 

A'.-'"/c  (inifi).  i!!.-!  Mich.  2S:;.  ' 
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tHAI'TKil  XXX. 

M.MXTENANi  K  OF  I^■^•^^■T'>■ 

executor  or  "dministrator     s  to  K 

infant.      Where  mam  enance    .  S^^^b^      ,  ,„.  „„ 

""■^' "vrwiii.^errtiXiihU  i^.ive„ 

terms  of  «"=/"'•  ^'^  ,,      ,„,,.  ««  laid  <lown  n.  the 
rocourso  --t  be  had  to  the  la  ^^^^  ^^^  ^^^^^^^^^  ^„, 

,,eei.i.ms  of  the  Courti^^    in  v  .^^  j,,^^  g^„er- 

,aw  i.  thus  stated:    ■It  ^  ^^'J^^^  ^^^^        ,  „„y  part  of 

hereinafter  api-earmK.  /^"y '  ,  [„  Hs  sanetion, 
eases,  upon  -PP"f' ""  ^"f""  of  he  capital  for 
authorize  the  app heat  on  ««  [■>  ^jV.^^,,.  .,r  there 
maintenance,  if  either  the  to^l  tunJ  ^^  ^^^ 

i.  no  other  means  "^  l^^-'-^;'^/:;,*'^:;  may  do  the 
ehild.  And  it  »PP«f '  .^^  /^e  do,«  n„  more  than  the 
same  on  his  own  ««thor  ty,   t  he  a  ^^  .^ 

Court  would  have  ^J^f  .^^  ;hS  i^established,  that 
the  first  instance.  l^°f  *'''' /"Stion  what  the  Court 
it  an  executor  do,  without  apP^^^'  ™  ^^,„,  „,,„„  to 
would  have  approved,  ''^,'^"""^„elv  because  it  was 
account,  and  forced  to  undo  ^f-^^^^e  time  it  is  the 
done  without  aPPl"''''""'-    ^t  the  sam  ^^ 

prudent  course  for  an  <"'?<=''tor  in  eve^r  ^^^^  ^^. 

to  the  Court  before  d^votmR  any  part  to  t 
a  legacy  to  maintenance;     pp.  l'!"*. 
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Til  Enffland  the  power  of  applying  the  interest  of 
a  legacy  to  the  maintenance  of  an  infant  is  now  piin- 
e^ipally  regulated  by  the  Conveyaneiiij  ami  Law  of 
Property  Act,  188],  which  repealed  section  2^6  of  Lord 
(•ranworth's  Act.  There  is  no  corresponding  Act  in 
Ontario. 

As  a  general  rule  the  Court  will  not  allow  mainleii- 
ance  to  an  infant  during  the  lifetime  of  the  infant's 
father,  if  the  father  is  able  to  support  the  infant.  The 
father's  ability  mu.st  be  understood  in  the  sense  of 
ability  to  maintain  and  educate  aceordinn-  to  the  for 
tune  and  expectations  of  the  infant,  and  the  infant's 
needs  mu.st  be  considered  with,  reference  to  the  same 
standard  of  fortune  and  expectation.  But  where  the 
income  of  a  bequest  is  given  by  will  expressly  for  the 
mamtenauee  and  education  of  children  durin-'  their 
minority,  the  income  should  be  paid  to  their"father 
while  the  children  are  maintained  and  educafed  bv 
him,  though  he  may  be  amply  able  to  maintain  and 
educate  them  out  of  his  own  means.  Schnfield  v  Fc?«> 
(1899),  1  N.  B:  Eq.  Rec.  637. 

When  maintenance  is  allowed  for  an  infant,  it 
includes  ordinary  medical  attendance,  but  not  the 
expense  of  an  unusual  or  protracted  illness,  ftmith  v 
Rose,  24  Gr.  438;  Howe  v.  Cnrlaw.  -[f,  0.  R.  607. 

Unless  the  estate  is  exceptionallv  large  iiothin.r  in 
the  shape  of  expenditure  for  luxuries  will  be  allowed 
Bridge  V.  Brown,  1;  Y.  &  C.  181 ;  Zimmermnn  v  Wilcox 
35  C.  L.  J.  688. 

As  against  creditors  an  administrator  cannot  be 
allowed  for  disbursements  in  schooling,  feeding  or 
clothing  of  the  intestate's  children  subsequently  to  hi- 
decease.      Giles  v.  Dyson,  1  Starkie  32,  18  R.  R.  743. 

The  Court  will  permit  the  use  of  the  corpus  of  an 
infant's  estate,  or  so  much  of  it  as  may  be  necessary, 
where  the  doing  so  is  for  the  benefit  of  the  infant;  and 
it  will  do  so  where  it  is  proper  for  past  as  well  as  for 
Intme  maintenance.  In  re  Howarth,  I,.  R.  8  Ch.  App 
41S;  Ashbrough  v.  Ashbroitgh,  10  Gr.  4.30. 
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n,e  Court  considers  the  payments  '«»'»7" '  ,,,p 
;!;rop^r.  ana  such  «— ce.  ™a^-  e  -.^l^^^nc': 
payments  were  for  '''^^''"''™"'„,/„ent  are  more 
Ihousl,  payments  by  '"y^'J  f  »."™™; "f  mainten- 
'■•^^'"^^^Tl^ cM-aCentT-^  wUl.ont  previous 
:XrS:J'maae    t«.eris.onhep..io^ 

''"^:::r:^;veaofinGoo<vw/o,.v.«.-»^,2o 

L'^rr-^d  a.ain  and  then  f'-^f^;\^^  ^p-.     -f  t 
„,aintenance  of  the  '"f^^^^^^J-Vc    ref3  to  allow 
estate  devised  to  them,  Mowat,  V.U  ™'"7y„      ^ 
^he  claim.    See  also  I«  re  fe-""f'X'%l 
UP  R  361 ;  Re  Blain  Infmits,  14  P.  K.  iJU 

R„t  the  Court  does  not  sanction  the  employmen   of 
,„„"  of  an  infant's  estate  for  ™aintenanee  unless 
satisHi^  that  such  a  course  .s  more  toneficm     o  the 
•nflnt  than  that  of  preserving  '"-XX""  fflG     I"" 
l,e  comes  of  ago.    GoodfeUorv  v.  Ramue  20  Gu  *-■>■ 

The  rule  is  stated  even  more  strongly  hy  ^^"^Xw 
j„  Cr,u,e  V.  Craig,  11  P.  B;  236,  where  he  says :     Jt 
a  primary  rule  that  the  prmc.pal  of  the  '"f^"'^  J^^;^*^. 
is  not  to  be  encroached  upon   unless    or  ^^^^f^"^, 
reasons  falling  little  short  of  necessity.      Walke,  \. 
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p.  McKi'ij  (1810), 


Wetheidl  (1801),  fi  Ves.  473-  K^- 
1  B.  &B. -{05." 

Those  cases  woro  approved  <,f  and  lollowe,!  i,i  the 

recent  case  of  fle  Bundle  (1914),  32  0    L    R    310 

■  There  aii,o/phan  hoy  bpcaine  entitled  at  tlie  nm-  of 

♦»,UO0.    A  trnst  company  was  appointed  guai-viia.i  ol' 
the  boy's  estate,  and  during  the  two  years  of  his  nm,- 

,r,l  Tf       ,     ""„.'""  '"^'^'''f  f"  l"""^-  education, 
medical  fees,  travelling  expenses,  and  paid  to  hi,u  for 
clothing    pocket-money    and    other-  expenses,    sums 
amountins  m  the  affgrogate  to  $M(M)  more  than  the 
income  ,.flus  estate.    On  the  audit  of  the  guardian's 
accounts  the  Surrogate  Judge  allowed  tliese  disl,ur»e- 
ments,   but  on   appeal,  Mulock.  C.J.,  d,.liverin-  tlie 
.mdgment  of  the  Court,  said:  "Had  the  companv  made 
applica  .on  to  the  Court  for  sanction  to  such  expendi- 
ture out  of  the  capital,  previous  to  its  being  made,  and 
had  frankly  .nfonned  the  Court  as  to  the  infant's 
situation  111  life,  and  other  circumstances  (liat  should 
be  considered,  such  sanction  would,  I  think,  hn-      ,een 
refused  except  to  the  extent  of  a  reasonable  ai      ■  ance 
whilst  the  inlant  was  at  college.     The  companv,  how 
ever,  made  the  expcnditnres  without  previous  sanction 
and  at  their  own  risk.      A  large  portion  thereof  was 
not  necessary  or  in  the  infant's  interests,  but  ,m  the 
contrary,  prove,!  hurtful  and  should  not  he  approved 
ot  e  Court.    It  would  be  reasonable  to  sanction 

of  A  J  '°,  "  '"''"'*  ''"""f^  *'"'  "me  that  he  was  at 
!5t.  Andrew  s  College  to  the  extent  of  $100  With  this 
exception,  there  should  be  no  encroachment  on  the 
capital  in  respect  of  the  various  sums  allowed  or  paid 
by  the  company  to  the  infant  for  maintenance;  and  to 
this  extent  the  appeal  is  allowed."  Affirmed  52  S.  C.  R. 

In  Cmue  v,  Craig,  11  P.  E.  236,  the  intestate  loft  a 
widow  and  five  children  from  3  to  12  vears  old  and 
personal  estate  only,  of  which  the  infants '  share  would 
aggregate  $11,500.       The  Master  allowe.l  the  wi.low 
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,9,04  for  five  y-"  J^' "  fiSlThrmrtlTha'dC 
Boyd,  C,  reduced  tins  to  ^f^'^  ,,„d  8pe.it 

ployed  a  re^ideut  governess  »'f  ^^"/  ',  f„,  dotl.- 
U\  year  on  mu^e  K'^/^^^-.X f^^  .tioning  the  pro- 
i„p.    The  Chance  lor  -^^'J.    ^;;,^  ^,  aetray(^J  out  of 

the  capital  has  to  be  reduced.  ^_^^.^^^^ 

Where  two  daughter,  age  .18  and  U.J  ^.^^^ 

,.  4;l,700  and  ^l^^^^Jf^^^;;     'otter  own,  the  Court 
their  mother,  who  had  no  mea''"  „{  the 

authorized  an  .">''yr,t"„"U  to  appreciate  the  folly 

estate,  each  he.ng  ""'<^  ™"";^,  „ore  than  reasonably 
of  reducing  the.r  small  means  mor  ^^^^.^^^^ 

ean  be  avoided^'  Me;ed.th,  W^CT^,^^.^^  ^^  ^  ^^^, 
course,  one  of  the  first  ^^^J^  ^„a  educat.on  of 

ian  to  provnie  for  the  m"""  condition  an  ht-;, 

his  wards,  in  n  manner  befittmg  the        ^^^^^^  ^^^., 

limited,  of  course,  by  ^''^ J^^^f  ^^^j,  „.  i(  as  may  be 
able  for  the  purpose,  and  «« J»=^  ^„  ,,  to  it. 
„oeded  for  the  purpose  .     «  h,.         y  ^^^^ 

In  strictness  he  ""«''"", '"'^"„r;^e  Court;  but  if 
cipal  without  tl.e  ai-ft"'^^^?"  "^,'i„^  Ms  accounts; 
he  do.  he  may  '-.^""^^n"^,',  VoSa".ave  authorized 
in  effect  that  which  *-!  ^"'^'^r'^atified;  the  res,.lt 
beforehand  may  l'^;"^^  X,  fte  risk  in  not  gettin. 
being  that  the  guardian  takes  the         .^^^^    ^^^^^,^ 

authori^tion  beforehand     ine  e  ,  .^  .^  ^^^ 

for  that  only  wh  ch  ,s  '•''«!.>'"?^1//;;  ,an,  and  should 
needed  when  ""'"7'<'.  Vrp.la",  7«  ««'■'  (^l^^' 

^■S1;H,n.c.(m3)^:^0OLB.mtwo^^ 
were  entitled  to  $500,  tl^^'^  dec"';;~ 

!!^:r:^:^,":dr;er::;^t^-.^»-^ 
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c)rd(.it.(l  that  the  wliolc  of  it  should  be  paid  to  her,  on 
her  iiiKliTtakiu,  to  apply  it  for  their  maintunancc  and 
benefit. 

The  Cdiirt  ha.s  n  discp  tion  to  ninkc  an  oriliT  for 
payment  of  infants'  money  for  past  nininteriance,  hut 
such  an  order  will  be  made  oiih  in  i.xeeptional  cases 
He  Hutlis,  2  U.  W.  N.  1447;  iJe  Uoyd,  al  0.  L.  li  47G- 
Fetiwick  V.  Femvick.  -3)  Or.  .■J81  ;  Stewnrt  v.  rirtdier 
Ifi  Gr.  235. 

A  testator  be(|ueatlied  to  his  grandson  his  farm, 
Jinplements,  etc.,  am]  provivlod  lliat  until  the  grandson 
attained  the  age  of  21  years  the  e.xecnlois  shonhl  keep, 
eontrol  and  manage  the  farm,  and  expend  the  net 
revenue  arising  therefrom  in  the  mnnagenient  anil 
cultivation  of  the  land,  without  accounting  to  the 
grandson  or  anyone  else  for  such  revenue.  The  grnnd- 
■'on  applied  to  have  an  allowance  made  to  him  for  his 
support  and  education.  The  application  was  dismissed 
■m  the  ground  that  the  testator  having  directed  the 
surplus  to  be  used  in  the  improvement  of  tlie  farm,  the 
money  could  not  be  diverted  to  another  |uirpose  ffc 
E.'itate  Waddell  (1902),  35  N.  8.  R.  435. 

The  plaintiilf  was  two  years  old  when  her  father 
died  in  March,  1877.  Her  mother,  the  defendant,  was 
appointe<i  administratrix  and  guardian.  The  plaintitT 
continued  to  live  with  her  mother  until  1895,  when  she 
married.  In  an  administration  action  the  Ma.sier 
allowed  defendant  for  the  daughter's  maintenance  ifW) 
a  year  until  the  plaintiff  was  twelve  years  old,  $7.-i  a 
year  for  the  next  four  years,  and  .')l3.'i  a  vear  for  the 
following  four  Tear.s,  m-  $1,040  in  .ill.  The 'plaintitT  did 
the  work  usually  done  by  a  girl  of  her  age  living  upon 
a  farm  with  her  parents,  and  for  several  vears  there 
was  no  hired  female  assistant,  all  the  women's  work 
being  done  uy  the  defendant  and  the  plaintiflf.  The 
defendant  kept  no  account  of  her  disbnrsemenis.  On 
appeal  by  the  defendant  it  was  held  that,  having  re- 
gard to  the  fact  that  the  parties  were  living  together 


'   l| 

■  :)\ 
t    I 


.,^.,  KXKOT.ms'  .uroL-N-Ts. 

"":' "; '"  " ,  X  '""  «"'>  *'""  ""■  """"•  '"'■  M 

,„„Us  was  trifling  tlH.  '"f  "^^^  .J  ^V,^,"    „uiw>u«l>   1.. 

,lisall»w.-.l  *1'J5,  tlu.  .'..xt  "t  an  "  -»    "        ,       ^,,^  ^„, 
ant  «li-.od  wa«  bou.       ...■    1  0        '"  '«  ,,^,„^,,„,..,,, 

•T*^^^-  „      \i  11  Or  'TiS.  tlic  widow 

K„„raian  has  been  appointed        "  '^»        ^j  ^^^  „a, 
personal  estate  and  proe    ds  o,    ,v^oM       ^^^^^^  ^^^ 

in  tbe  infants'  --"♦^"""J'^j^^^  i„,„,.,j  „,  „  „eans  of 
It  bas  long  been  se_ttled   hat  mt        ^^^^^^  ^^^j^,,, 

maintenance  is  payab      out  of  ;;  ^^en  tbe 

upon  a  legacy  7'>'''\  '  "".^'^  ^slater,  and  no  otlie. 
legatee  U  an  infant  cWd  of  the  ,,,i,^i„g  this 

maintenance  is  V^^-'^^'^'J^^^f^  ^.  p«,rv,  3  Atk. 

are  nnmerous  a'l'VTJ         il  Vef  1   8B.B.  Rl^  M"--- 

(i«  V.  Afarttn,  1;.  K.  J,  i-'H- 

^^  tntTbe.  tbe  testator  js  ^^X^r'^''^^^ 
standing  in  loco  P--  'Vmatbe  Tade 'for  nfainten- 
principle  is  that  P'^y"'™' f^,!''  „„  „nlv  wh.  e  the 
Uce  out  of  tbe  income  "f  «  '''^7,?   ^   BMa/.«r».  0 


maintinance  of  infants.  30:! 

Tho  rule  that  a  contii.Kent  Ipgacy  l,v  o  pnivnt  to  a 

not  apply  where  the  parent  is  the  mother  unless  «he  is 
actu«.ly  standing  in  loco  pau^M.  U,  the  legatee  ," 

Eijre,  Johnson  v.  WUliams  (1917),  1  Ch  351       ' 

In  Be  .W<:/«<yre  (1904).  7  0.  T,'.  R.  5+8.'  tivo  infaiils 

wore  given  a  legacy  of  W.OOO  each,  contingen  „ 

hem  attammg  25  years  of  age.  and  one-te^th  o      , 

nvs.duary  estate.      It  was  contended  that  the  in  an t, 

"'7  "?'  ™!L"'^1  ♦"  i"'"est  on  the  pecun  arT legac^s 

above  ltd  ?  ■"  '""  "^  *.'"•  "■'"  "f  '•"nstrnetion 
ance.  Strec  ,  J.,  said:  "Vo  anthoritv  was  cited  i>i 
(1895),  1  Ch.  101,  ,s  a  strong  anthoritv  against  it    The 

otZ  Zd  ""' "'""^l-  ♦'"'  -f-nt  isentltlcl  tlso^: 
other  fund,  ether  nnder  or  apart  from  the  will,  which 
™.^h    be  made  available  for  the  maintenance  of    he 

he  infan?!/lff' I'i"*'  '^'^  "  «'""  '"*""♦'"'>  that 
ar  nnd  otf  L  ''J"';  ""■'"t""""^'"  t"  .««me  particu- 
ar  fond  other  than  h.s  legacy.  If  he  has  not,  then  the 
presumpfon  of  an  intention  that  he  should  have  inter- 

a'se"  "  \:fZ  "■  ^"^  "'  n>aintenance  :,t  once 
nrisw.  And  the  executors  were  directed  to  appiv 
the  mcome  of  each  legacy  for  the  benefit  of  the  infan  s 

ten"nfc°""""'  '"  '"^  ^''*^"'  ''"""''"'  '"'  """■•  -« i- 

thel'l'/t-  "  *'/lt'"'" ''?"  ''™'""  "P^^fi-d  the  time  for 
W  ?he  ri  ^.f  ""'  !"«'"*•'"«"=«.  that  will  be  observed, 
mit  the  right  to  maintenance  and  .support,  when  given 
n  general  terms,  will  cease  when  children  attain  Their 

1  child     A  "'■•J'*''  *""  °"'"'''^-  "^  forisfamiliaLn  o 
a  clnld.    A  wadow  ceases  to  be  entitled  to  maintenance 
on  marrying  again.    Cook  v.  Noble,  12  0.  B.  81. 
Aa  to  interest  on  legacies  for  maintenance    see 
l.egacies  and  Annuities." 
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OUAPTEB  XXXI. 

Bii-iEK  or  THimTEW. 

Undor  this  .ect.on  of  tlu  ^'";'; '  „„„P,\y  VmWo  for 
Court  that  a  trj.s  ej-  -^  r  n,;^  ^J  .,„„,action  aU...o,l 
,„„y  hrench  of  """"•„r  of  trust  occurreJ,  but  has 

„r-fo>  .a  to  be  «  h"""*  ",  *™,  °upl,t  fairly  to  b.. 

„„tea  honosth;  an.!  «»  "f '^^;  '"'^^  tor  o.mtti,.«  t. 

,.x..uso,l  for  th..  b''™''\"\,rrmM  in  the-  matter  i,. 

I^lr-irtrMjir  :^r"r'\!^£   ^vo.  .er,o„ai 
liability  for  the  same.  j,,,^;. 

.,;^i;:;:;i:::'Sr(K^;s:^-.,.i.io. 

:irtCAet  are  -P^-hle  ^  -n.  A^ 
This  A.'t  was  passod  to  afford  X'J<''-^V  ^ 

:rthn:^tr:?^o;^^::^,:;— ;;^^^^ 

,he  difficulty  i«4-'-";";^""\.\;;l';v  nearest  approach 
]  0.  T.  E.  594,  Boyd,  ^^  '"^'"jX  -udpnont  of  Lopes, 
,„  „  working  rale  •"/^f^^'V^^^p^^  (1896).  2  Ch. 

at  p.  777,  where  ^  :Zl,ra^  ^  «  rcise  a  fair  iudg- 
„f,e,.  the  event;  hut  •";;;;  „,  trustees  at  a  par- 
ment  with  regard  to  *hc  <•''"'''  «^[  ;  ^^^  p,„ition 
,ieular  time.  ->  -';;\T^-'  "^^a  detennme  for  «uv^ 
I!:;^o;XTha:iU  rCrTto  .he  opinion  prevalent  at 
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that  tinii-,  would  Imvp  boon  '■niisiiliTMl  ihi. 
OTiirw  for  tlioiii  to  liiivc  adopi  'i,.' 

In  tlip  samp  case  Ijndlpy.  L.J.,  said;  •'TnistPi's 
uctinff  lionostly,  with  ordinary  prndoiicc  and  within  tin' 
limits  (if  tlicir  trust,  nro  not  liable  fur  hiiMc  orror  of 
judgment." 

In  hraniiid  v.  WhUch;,  (18S7).  VI  .\.  V.  IK.  \\w 
duly  ol'  I'listces  is  sail  to  be  to  use  oniiruuy  enrc  and 
eaution,      id  tliey  niusl  l>e  snppns.'.l  to  pos<i'»s  cinliii- 

nry  ciui.  ,ind  prud.'in-e.      Tlii.  trust Iocs  not  I'ntitle 

himself  to  relief  l)y  proviiiff  (luit  ill'  has  acted  r.'nso.i. 
ably  nnil  lionestly.  He  must  shew  that  umler  all  the 
eireiiiustaiiees  he  lUUfht  fairly  to  be  exeused  for  bis 
bri'neb  cf  trust. 

In  en  e»  siuee  tlie  Act  the  Judges  have  iiivariahlv 
refused  to  interpret  "rensonnbly,"  snyiuK  Huif  the 
course  of  eondnet  pursued  in  eaeh  individual  ease 
would  have  to  he  pronoune(^^  upon  as  it  enme  The 

Ccjurt,  no  doubt,  has  to  he  satisfied  by  siifliiMint  and 
proper  evidcnee  that  the  trustee  has  acted  reasonablv 
an  well  as  honestly,  but  that  has  been  by  givinsj  evi- 
dence of  what  was  done  by  him.  what  enr|uiri'es  he 
made,  the  oondition  of  affairs  eontemporaneously.  and 
other  matters  to  enable  the  Court  to  put  itself  in  tlic> 
situation  of  the  trustee  at  the  tinu'.  Smith  v.  Maann. 
supra.  In  this  ease  it  was  held  that  the  Aet  does  not 
render  competent  as  evidence  the  opinions  of  bankers 
or  other  iinancial  men  as  to  whether  the  trustee  so 
acted  in  the  course  he  has  taken  or  omitted  to  take  in 
respect  of  collecting  a  debt  due  the  estate.  The  gen- 
eral rule  of  evidence  still  applies  that  mere  persoi.al 
Iwlief  or  opinion  is  not  evide  'e,  and  the  test  of  reason- 
ablenesa  is  that  exhibited  by  the  ordinary  business 
man  or  tne  man  of  ordinary  sense,  knowlclge  and 
prudence  in  the  conduct  of  his  own  affairs. 

In  one  case  "reasonably"  is  defined  as  "in  a  rea- 
sonable manner:  eonsistent'y  with  rea.son:  fairly." 
Horn  V.  Territory,  .'ifi  Pae.  8*"fi. 
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is  th..n  a  "^l-    X-w-ZLcl^od  tor  the  breach  of 

«"'^«-"''t''V''"„h^-.;i*o-^. '-*>>«''"' 

Thp  hiiirtcii  Ill's  iipim  the  '™"  "   "         ^  p^    503 
has  acted  reasonably.      Re  «(««''  (!*»'  )•  2  Ch.  58,^, 

590. 

TFHen  Reiie/ Gronferf. 

In  the  followinK  cases  the  Court  grnnte.l  relief. 

costs.    B.  Robert.  (1897),  76  h.  T.  479. 

An  executor  paid  an  ^""^'towfd  her  to  r^oe  ve 
.naintenance  tn  'ho  widow  and  a«ow  d  her  to  r    e,  ^^ 

tlie  income  from  the  estate.    The  assets  ■"" 
£^2  i^,  and  the  only  known  debt  was  one  "(J^^J'^ 
'„;-:,ths' after  the  death  "^  tb--  *-  a  or  an       .on  for  «„ 
.Kcount  of  moneys  received  b>   'he  '^    «°'^,^,  ^„„„d 
tUT-s  agent  was  <'-^^^^'.'\^^^J'' ^Z.Z^tov  was 

i:Krtrt,f^m:«^fa^thriUep^^^ 
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A  tiMtntor  Kiui.  IiIm  rsliilc  i,,  .■xi.,.|iliii>.  iipnti  trust 
•'til  ninintaiii  tlic  niinie  anil  I'vcrv  luiii  tin  rmi  n  ihi. 
lik..  iiKxIi.  „t  investini'iit."  I'lirl'  nf  the  .■slate  wi.»  n 
prnriiismiry  note  fur  atW,  payaliln  mi  ilonianil.  Tim 
■xviutcir-,  l„.|l.'Vin)t  tliP  (l,.|)t(.r  to  be  a  man  of  koo.1 
■  rinlit.  m-itlicr  nillcil  in  nor  apiilii'd  to  .■  Court  for 
iliri.,-tinns  a»  to  this  ,l..ht.  and  tlii.  ileMor  ilii'.l  insolvent 
IS  months  altir  the  testator.  Ilelil,  thai,  having  ro- 
Karvl  to  the  terms  of  the  will  anil  the  amount  of  the 
<lclit,  the  executors  miRht  isonalily  have  IhoiiKlit 
they  were  not  Imnml  to  call  in  the  deht  or  ni)ply  for 
(Urectious.  /«  re  Grimley,  Cleus  v,  Oniiihi,  (1898) 
2  Ch.  59;). 

Where  the  Inislep  has  acted  In stiy  the  terms  of 

the  will  may  he  looked  at  to  .iudjte  of  the  t  ■asonalile 
ness  of  his  conduct.  If  anonlinary  hnsines  lan  miiflit 
rea.sonably  entertain  a  particular  view  the  con- 
struction of  the  will,  and  the  action  of  the  trustee 
would  have  been  justified  if  that  view  had  been  the  true 
one,  the  trustee  cant  it  be  said  to  have  acted  unreason 
ably  merely  because  this  view  of  the  construction  is 
wron»t.  In  ,;■  Mackai/  (1911).  1  Ch.  300;  I!,i„ii„f,  v. 
Maclean  (I'JOO),  2  O.  L.  R.  Klfl,  past. 

In  a  will  directing  the  sale  of  real  and  personal  pro- 
perty the  words  "as  soon  as  may  be  after  my  decease" 
are  not  peremptory,  requiring  immediate  sale  of  secu- 
rities, but  leave  to  the  executor's  discretion  the  time  of 
sale  within  rea.sonable  limits,  if  he  act  in  wood  faith 
and  without  neglect.  Where  an  executor  waited  nearly 
a  year  to  sell  securities,  which  in  the  meantime  owini; 
to  the  outbreak  of  the  war  depreciated  so  that  the 
estate  realized  much  less  than  the  inventoried  values, 
the  executor  was  held  not  liable.  In  re  Varet's  Estate 
(1918),  202  N.  Y.  St.  896. 

So  where  trustees  erroneously  assuminj?  they  had 
power  to  sell,  sold  leaseholds  and  thereby  diminished 
the  income  of  the  plaintiiT,  though  the  sale  would  have 
been  a  proper  one  had  the  trustees  in  fact  possessed 
a  power  of  sale.    Pcrrinn  v.  Jlellamii  (1899),  1  Ch.  797. 
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So  Who,-.,  trustees.  aetii.K  "..  tl,e  a.lvioe  of  s<>lin- 

"^(1^01),  85  L.  T  45R.    But  see  Re  SUm.t  (W, ),  - 

'"''BlrBeM^.nrc.-s  mate,  9  Ku.p.  334,  it  was  l.eU. 
.haftcufors  would  not  be  reUev<^  from  the  effect  „i 
navments  made  under  a  raistxke  of  law. 

Unaer"l.e  Trustee  Act  the  advice  of  oon>,.ot  nt 
..ouL'efand*  the  opinion  of  the  C"urt  even  .   err~ 

,nay  afford  sufficient  P^"tf  *"'"/"  "7 ''""''^  oTr. 
wi;«  Lnnn  Co.  v.  Nnlwiml  Trii.ot  Co.  (ino.i),  i  n  i-  "• 
p'  8    Ind  see  /„  re  AU.op  (1014),  1  Ch  1.  P-' , 

Tn  one  case  it  was  said  that  the  test  ,s  "B.d  the 
tru.s,"e:":ct  as  an  ordinary  prudent  man  wn^^dav. 
done  in  regard  to  his  own  busmesst       „"'""f ^„  .; 

^;     .fflk  that  t'^as  act.i  with  .-nu;!  [-Us  ^s 
in  both  eases  will  °»t  j»f  */ /^  'f ^  "f  fo*'  70 

-=^rrn;S^::rprrt^t 

?hem   from  the   benevolent   operation  of   section  3,. 
mlmcr  V.  Ewerson  (1011).  1  Ch.  ,58. 

Aord  de  Clifford's  EMe  (lOdO),  2  Ch.  70/. 
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So  executors  acting  honestly  and  reasonably,  upon 
a  mistaken  construction  of  a  will,  whore  the  trial  JudRc 
took  the  same  view  of  it  as  they  did,  were  relieved. 
Hennitiff  v.  Maclean  (1901),  2  0.  L.  B.  169. 

One  of  three  executors  wa.s  a  solicitor,  and  the  will 
provided  that  in  the  administration  and  inannRement 
ot  the  estate  he  should  be  entitled  to  prof.-.ssional 
remuneration.  The  testator  had  perfect  confidence  in 
the  sohcitor,  who  „p  to  the  time  of  his  death  was 
reputed  to  be  a  person  of  integrity  and  wealthv  The 
whole  management  of  the  ..state  was  left  to  the  solici- 
tor, and  at  his  death  it  was  found  he  had.  without  the 
knowledge  of  his  co-executors,  misappropriated 
moneys  of  the  estate,  and  that  his  own  estate  was  in- 
solvent. The  evidence  shewed  that  it  was  the  inten- 
tion of  the  testator  that  the  soUcitor  should  continne 
to  manage  the  estate  after  his  death  .inst  as  he  had 
managed  it  in  the  testator's  lifetime,  and  this  inten- 
tion was  communicated  by  the  testator  to  the  executor 
Denne.  Held,  that  the  executor  Denne  actisi  honestly 
and  reasonably  and  was  relieveil.  Dover  v  Denm- 
(I9fl2),  .3  0.  U  R.  664. 

An  executor  invested  $1,500  in  the  stock  of  the 
Elgin  Loan  and  Savings  Co.,  and  owing  to  tli<.  failure 
of  the  company  the  money  was  lost  to  the  estate  The 
Chancellor  fonnd  (hat  the  executor  had  acted  honestlv 
and  reasonably  as  a  tinstee  in  making  the  investmen't 
and  that  lus  estate  ought  to  he  relieved  under  the  Act 
A  Divisional  Court  affirmed  the  .iudgment.  Meredith 
0..T.,  delivering  the  .judgment  of  the  Court,  said:-^ 
"This  is,  no  donbt,  a  very  hard  ca.se  mion  the  un- 
tortunate  plaintifTs.  bnt  the  statute  which  the  learned 
Chancellor  applied  was  passed  for  the  verv  piir))(i.se  of 

relieving  executors  aiul   trust ,  who  perfoiin  very 

often  a  very  thankless  duty,  and  onerous  at  the  same 
time,  friini  the  obligations  umler  whicli  thev  rested  ut 
law  for  iii-ewhes  „r  trust.  F  think  that  in  (Irs  country 
that  statute  ought  to  be  very  I'herallv  applied  for  the 
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;:.s'a..t..d  in  ,00.1  r«ith  and  roa«o,mbl  ■  _^^.  ^^^ 

'■The  U.arn..l  ^•"""';;":  '„  ^  o?,..  u.ion  that  th.> 
facts  of  this  case,  has  come  '"  t^«/°"  ^j,^  „j,,ice  of 
trustee  acted  reasonably  meb"m  upon   h  ^^__^ 

Mr.  McLean  a  prommen  c^^en  and  p  ot^_  ^^^  ^^  ^,_^ 
....siding  in  the  city  of  ^'tj l'"'""-  'j^^  ,u  utest  reason 
,in.e  the  investment  ^''%"*^^' "  „  .^client  one,  from 
,„  donbt  that  the  security  ^^  «Y^™  'h',  ,„bsJantial 
,l,e  revenue  point  of  view  as^ jell  as 
,l,aracter  of  the  mvestment  itse  t. 

..The  ease  of  Perrms  -^^«f«7   ,  ^ment  of  the 
i.  a  direct  authorUym  support  of  the  3„.^         ^.^^.^^ 

l,.„rned   Chancellor,  "'1«;^.  ^'^r   M^^ean  occupied 
Kuisbed  upon  the  K-onnd  that  Mr.  McL^^^  ^^  ^^^^  ^^ 

Uttle  knowledge  of  that  '<'"f  .f  ^^^^rbe  Zuld  have 
think  it  would  be  reasonable  to  sajtl  at  ^^.^^ 

been  aware  that  it  was  an  improper  o  ^^  ^ 

for  him  to  take  the  "'i--' «:,^  .^^J^t^,   iinplv  because 
prominent  business  man  of  h  Kb  repnt  ,_       i      ^  ^^__^ 
Ihat  man  was  the  vendor  of  the  stock. 
son  (1905),  5  0.  W.  B.  2»1.  ^^^ 

It  does  not  appear  y'-f"  Xstee  is  authorized 
of  those  in  the  ^'-^^Jj''  f^t^  M  If  not  then  the 
to  invest  money  P^^"^"*  *°  f'ttj,  „f  holding  that  an 
decision  would  seem  to  8»  ^^^^^^i^i^vestmei.f  was  not 
executor  may  be  relieved  ^^ere  Jtej  ^^^ 

authorized  by  the  will  »  f  ^^^^^ppear  to  be  not  in 
;::'-;rt~tlneJ;^e^nglisneeisions  herein- 
after referred  to  ^^^  ^^^^^.^  to 

Section  3,    "'  **'%^ 'f  *.l  „ises  fr.im  s..mc  ex.- 
.ases  where  the  breach  of  tm^^^^^^^  .  ^^t,„,  ,„ 

eutive  or  administrative  Innde,    nu  .^^^^  ^^^^^^^ 

cases  wli.Te  m..n.-y  is  p.i»l  '"  »  1  " 
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according  to  the  true  construction  of  the  will.    Thus  in 
In  re  Allsop  (1914),  1  Ch.  1,  tlio  trustees  acting  upon 
the  erroneous  advice  of  their  sollcator  as  to  the  effect 
of  the  will,  paid  the  income  to  a  person  not  entitle<l. 
Warrington,  J.,  took  the  view  that  relief  ouglit  to  hn 
confined  to  cases  where  tliere  has  been  an  error  merely 
of  administration,  and  ought  not  to  be  extended  to  a 
case  where  money  due  to  one  person  has  been  wrong- 
fully paid  over  to  another.    The  Court  of  Appeal  re- 
versed this  judgment.    Cozens-ITardy,  M.E..  said:  "I 
can  see  no  grounj  for  narrowing  or  limiting  the  appli- 
cation of  the  wide  words  of  the  section.    'Any  breach 
of  trust'  are  emphatic  words.    The  statute  was  obvi- 
ously designed  to  protect  honest  trustees,  and  ought 
not  to  be  construed  in  a  narrow  sense.    I  shrink  from 
holding  that,  where  trustees  have  divided  an  estate 
between  A.  and  B.  after  taking  competent  advice  that 
A.  and  B.  are  alone  entitled,  they  cannot  plead  this 
see'ion  in  answer  to  a  subsequent  claim  by  C.    So  to 
hold  would  be  to  render  the  relief  given  by  the  section 
almost  nugatory.    There  have,  however,  been  several 
authorities  to  which  it  is  necessarv  to  refer.      Kek(>- 
wich,  J.,  in  Davis  v.  Hvtchings  (1907),  1  Oh.  .S63,  says: 
'If  a  trustee  has,  without  any  default  of  his  own,  em- 
ployed a  defaulting  agent,  whom  he  believed  to  be  a 
competent  man,  to  do  certain  work,  and,  whether  com- 
petent or  not,  the  agent  turns  out  to  be  fraudulent  and 
gets    the   trustee    into   a   scrape,   the   trustee  cannot 
shelter  himself  behind  that.     Why  ought  lie  to  be  let 
ofTf    A  trustee  who  employs  an  agent  must,  according 
to  the  ordinary  rules  of  law,  be  responsible  for  the 
acts  of  the  agent.    I  do  not  believe  it  was  the  intention 
of  the  Legislature  that  he  should  be  let  off  that.   This 
case  occurs  to  me:  A  question  arises  on  the  construc- 
tion of  a  will  whether,  on  a  gift  to  nephews  and  nieces, 
the  nephews  and  nieces  cf  the  wife  as  well  as  of  the 
testator  are  intended  to  be  included.    The  trustee  takes 
the  ojunion  of  eminent  counsel,  and  is  advised  that  the 
class  is  restricted  to  the  nephews  and  nieces  of  the 
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Court,  and  perhaps  h«  'j'  > ''"^l„.,„„  „f  eminent  onnn 
it;  but  does  the  talanf?  "[t^?  °P'":  „  j^c  event,  it  bo 
',e  save  him  from  any  l;"!;^ f^  '  ,^^;,s  of  the  wife, 
determine.1  that  the  n^'' ^ "  ""fnZioa  in  the  sift' 
on  the  ^^<"-^''™C1he  A  Va  intended  to  apply 
I  cannot  conoe.ve  that  the  Act  ^  „„  „nable 

to  a  case  of  that  sort.'  ^ ah  ^^r  at  r  p^^^  ^^^^  ^_^^^^  ^^ 
to  aocept  this  view,    ^he  deeis^        v  ^^^^  ^^^ 

that  particular  case  may  h«;«  l^*-^  ^^  ,,mk.  he  sup 
oral  principles  thus Ja.d  ^^^  «X  •i^.Uewich.  .1.,  in 
ported.    Tt  IS  »"'"'"''"'V!red    (,  a  case  in  the  Privy 

ronncil  of  ^^'f.'"","'^,.'-^';':,::!,  which  turned  upon 
,..„,  Fj"""-^''"-  (l^„"„^i  t  ■,o„espondiuK  with  the 
a  section  of  a  Colonial  .\i  i  r  eompany, 

section  now  "-:^^; '^'->:  ^^  t^^s  tor  reward, 
whose  liusiness  it  was  to  ac    a  _  ^^  ^^^,,. 

divided  an  -*»"■. -'■""^^^  t  'a     he  «dvioe  of  the  soli- 
solicitor.    Tt  was  irst  hel  H  «    ^^  ,  ,,,„  ^.„„i 
,  itor  was  not  a  defen<-;  to  tl       •■  '    ;         ,„,„ps  and 
.1-1  Pioceeded  ,o  <^fg:^^  ^..^od  ,o  relieve 
i„  the  exercise  of  t'"-'^  '''^  ^    ,    ,  ,„,^  is  an  authority 
the  trustees.    In  ^V  ."l"!"  ""  *'"*\„  ,e,ieve  when  pay- 
tUat  the  Court  has  ^-^^f^'^f^V^l,,  although  the 
ment  has  been  mad.,  to  a  ^"  '^^     i^^i,,i„n,  otherwise 
Court  declined  *" ''-■"I'^'^t/an        w""W  have  been 
the  inquiry  into  tt'<-;'7™|**"Tch.  518,  Bomer,  .T., 
irrelevant.    In  In  re  ^;.'  j,\*7^''t-'„,„,tors.  who  had 
took  a  wider  view  and  held  ♦''»"<'  ;,,  crcdi- 
.aid  beneficiaries  certain  sun     winch  an  unp^^^^  ^^  ^^ 

'tor  .ouKht  to  make  '  "■'"  J^^';^^'; J  «  „„estion  of  the 
,„li,.ved.    It  is  true   hat  this  ^as  ""« ^  j,,  ,„mo 

construction  of  a  wnt  -  documen.  but^n^  ^^^.^ 
vospects  stronger    for  the  ere  ;„;„,,««<*,>./ 

to  anv  of  the  bcneflciar  es.  1  «™"; ^  '  j  „spectfully 
am).  1  Ch.  30T,  use^  la^a  t^„^J,  ^^n  might 
^-!:;:i;,f:!;!ertl-:^artic-;iarviewofthec„n- 
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structioii  of  the  inHtiument  and  the  action  of  the 
trustee  woul.i  have  been  justified  if  that  view  had  been 
tiio  true  one,  that  trustee  cannot  be  said  to  have  acted 
unreasonably  merely  because  tliis  view  of  the  con- 
struction of  tlie  instrument  is  wron;<.  Kven  wliere  a 
trustee  has  distributed  an  estate  on  an  erroneous  con 
strucjon  of  a  will  he  has  been  relieved  under  the  Act.' 
It  may  be  that  there  is  no  reported  case  in  which  this 
has  been  done,  but  in  the  opinion  of  all  the  members 
of  the  Court  this  may  be  done  in  a  jiroper  case, 
Warrington,  J.,  held  tliat  the  Act  has  no  application 
where  a  trustee  luis  misconeeived  his  duty  and  paid 
moneys  to  a  person  not  entitled.  With  great  respect 
I  think  he  was  wrong  in  this.  The  jurisdiction  is  from 
its  very  width  one  which  must  be  e.xercised  with  great 
caution.  It  certainly  is  not  enough  for  a  (rustec  to 
say  'I  thought  A.  R.  entitled  and  I  paid  him  accord- 
ingly.' He  cannot  be  cons.aered  to  have  acted  reason- 
ably if  he  has  m'glected  to  obtain  skilleil  advice.  In 
considering  what  is  reasonable,  regard  must  be  had  to 
the  estate  of  which  he  is  trustee.  In  a  large  estate  it 
may  be  only  reasonable  that  he  should  consult  counsel 
of  the  first  rank  or  apply  by  originating  summons  f(,r 
the  direction  of  the  Court,  wliereas  it  would  not  be 
reasonable  to  insist  ujion  all  this  where  the  estate  is 
small." 

Where  Relief  not  Granted. 

Where  loans  were  made  on  unauthorized  securities. 
Chapman  v.  Browne  (1902),  1  Ch.  'So;  In  re  Dire 
,1909),  1  Ch.  328;  In  re.  Turner  (1897),  1  Ch.  5,16. 

Where  trustees  paid  the  share  of  a  beneficiary  to 
their  solicitor  in  reliance  upon  his  statement  that  he 
was  the  assignee  of  the  share  and  without  calling  upon 
him  to  prove  his  title.  The  solicitor  had  an  assign- 
ment, but  it  created  a  prior  charge  which  would  have 
been  discovered  if  they  had  e.xaniined  the  deed  of 
assignment.     Dtivi^  v.  TIntehinris  (10<>7),  1  Ch.  liofi. 
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two-thiras  of  a  fund  to  t^o  cU  '  jet  :^     Th,, 

wholo  fund  w««  tho  P™l-''>^;^nhr.,uRl,  tl,.  bad 
fact  that  such  payment  J";  -^f  ^J  jofonce.  And 
advice  of  the  solicitors  ^^'^'.^mpt  to  replace  tl.e 
where  the  trustees  h«d  "'"^^^'^^S  the  reason  for 
fund  in  whole  or  in  part,  nor  <^^P  "'    ,;  f    .,xt  is  very 

0\eir  a''«t-t''>'\*''«'^;;;:t;:oti  ants  are  a  linn.ed 
material  circumstance  that  the  an  ^^  ^^^^. 

joint  stock  company,  f«™f  ,*/;,; I^ljn  of  their  bn^i- 
•„^  profits  for  their  f  "^'^''''^^'^'Xrs;  and  they  are 
„e,ss  is  to  act  as  trustee    and  exeout  ^^^„.,,,i„n 

paid  for  tl^eir  services  in  ^o  «etiiiK    >  ^^^^.^ 

^hich  the  law  of  the  Colony  authon-  h  ._^  ^^^._ 
,„,t  of  the  trusr  fund,  "dmnu^ered^b.^^^.^^^  ^^^^  ^^^ 
tion  to  their  costs.    .    ■    •  j^^^,^  n^^^er  he 

remedial  provisions  "^  ^J^^^  „f  ^e  appellants, 
applie,!  to  a  tms  -  in  the  ?««  '  °^^t^„,,  t„  be  taken 
their  Lordships  think  't  >s  a  cir  ^,^,rflJa«i»  v. 

into  account."     Nfwn'U  Tru''^";   (  ^^   f,.  373. 

a,„eral  f  o-^"-  ««•  "  ^;^:;^  tulVappeIr  not  .  '  e 
But  the  luibibt>  of  a  trnsie  ^^.^  ^^^^,^,,^,„ 

increased  by  the  f«;^4'^''\'^^i,  71  Sf-ep/.-''  -  ^''^'^'^ 
(1905),  2  Ch.  at  p.  318.  ;,  t^,,  pro- 

In  the  matter  of  ""f  «f °  "'^  28-32)  constitute  a 
visions  of  the  Trusl.o  Act  (««;t'3^^  f;  „  ^e  .iudged, 
standard  by  which  ""^""^^^^'^Xse  requirements  is 
although  "™-™™f  rTobltacle  to  an  aVieation  for  _ 

not  necessarily  \f»'^X^tne;  on  mortgage  ^ec"" 
relief.    A  trustee  m  lending  money  ^^^.^.^^^ 

i,,,  siiould  not  act  uppn  the JP'"  »»  » _^^^.j^._  „„,  „„ 

(1909),  1  Ch.  389.  j    without 

rx=s-";;r;."'i«».« 
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refused  rel.of.  "I  think  it  would  be  most  dni.Rerous 
to  hold  that  an  eiecutor  acted  reasonably  and  oukHI 
fajrly  to  be  excused,  if  he  distributed  the  asset,  amoiiK 
the  beneficiaries  without  taking  the  steps  alwnvs  tak.n 
by  the  Court  and  by  careful  executors,  to  Vivo  an 
"pportnnity  to  creditors  and  others  having  claims  on 
aie  estate  to  bring  forward  their  claims."  Stewart  v 
Snyder,  30  O.  B.  110,  27  A.  E.  423. 

A  trustee  who  does  nothing,  accepts  without  en- 
quiry what  IS  said  by  his  co-executor,  and  is  satisfied 
with  any  explanation  given  by  him.  does  not  act 
honestly"  within  the  meaning  of  the  Act.  In  re 
hecmid  K,ist  Dvlwich  Building  Society  G8  T,  ,T  Oh 
196.  Even  though  the  co-executor  is  a  solicitor  i.nd  has 
been  nominated  by  the  testator.      Re  Turner  (1897), 

A  testator  died  in  1878  owing  125  sliaivs  of  On- 
tario Bank  stock  of  the  par  value  of  $5,000  The  exe- 
cutors  had  power  "to  invest  the  procee,1s  in  such 
manner  as  they  shall  deem  more  advisable."  Tn  188"' 
he  par  value  of  the  stock  was  reduced  bv  on.-half ;  in 
1896  ,t  was  further  r,.du<H.d,  and  s,ibs,M,nentlv  an  order 
was  made  for  the  winding-up  of  the  bank.  The  Court 
held  that  the  will  authorized  the  retention  of  the  .shares 
as  an  jnyestment,  bnt  tfie  executors  had  not  acted  rea- 
sonably ,n  not  selling  after  1882.  Re  Nicholh.  Ball  v 
Wildman  (1913),  29  0.  L.  R  20fi. 

An  executrix  without  consulting  a  solicit,>r,  but  on 
the  advice  of  a  commission  agent  who  had  been  a 
friend  and  adviser  of  her  deceased  husband,  postponed 
for  fourteen  year.,  the  sale  of  some  shares  instead  of 
selling  them  withm  the  year  after  the  testator's  death 
Her  conduct  was  held  not  reasonable  and  relief  was 
refused.    Re  Baker  (1898),  77  L.  T.  712. 

In  In  re  Brookes,  Brookes  v.  Taylor  (1914),  1  Ch 
hi'  fi  •''"•*^^  "V'^  property  in  trust  for  two  families  of 
heneflciaries.  In  part  it  consisted  of  a  mortgage  which 
™me  into  the  hands  of  the  trustee  on  the  death  of  the 
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,ee,  without  i"»Pf5V"n^     „"^Sk  a  ""''  ^'''"''"'"'' 
wore  ten  milos  J'"""*,^;.!  It  ^"10  one  ot  the  tami 
appropriated  th.s  ""--tl^f ^.-^^ i^^to  make  the  trustee 
lies.    In  thu,  'f '™ '*  T''' 7fn  Uanding  over  practi- 
liable  for  his  breach  nf  tr»«t  ^"  "^j,        The  trui-tee 
„„„y  the  entire  «tate  I"  ^^llviM  '  ^1..  400. 
rolled     on  Rawsthorne  v.  «'"^'«»   ^  ^^^^^    ^m,  an 
where  it  wa»  held  that  -J^/^f  ^/^^C  ""  -  '>'">' 
authorized  i""'"'*™:"*  *f  ^ake  perl^al  or  fnrther 
on  the  part  of  trustees  to  "fjix^^^r  the  security  or 
investigations  as  to  «'«'"  •\;*'^;;;„aKor.     \stbury. 
the  solvency  or  «f '^'^"'^ll^ot   wX  anvtl.ingeon- 
.T.,  said :  "I  do  not,  and  could  not   -^       ^^^^^^^  .^  „„t 
trary  to  that  judgment.    The  PJ^^«"  ^^,^„,,  he 

attacked  for  retaaning  the  ""'ffK^'^^^  ^^lue  of  the 
has  chosen  without  any  ^^X"7^1lslot\''  -'>"'« 
securities  to  hand  over  ^^»\7»^„Xr  familv  ^vith  a 

the  undertaking  and  asse  s  of  "'  ""™   j^,,'  was  paid 
,.  making  the  investm-  "^e  o^h     ruste_e^^^^^  ^P 
a  commission  or  br.be  of  £30a    in  .^  ^^^  ^  ^^^^ 

the  investment  hom  fide  »"« ''^"'.   ,^the  living  trus- 
he  had  died,  and  the  action  was  agamst  tne 
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tee  and  tlic  cxi'outors  of  tlie  deceased  trustee.  Kckc- 
wich,  J.,  held  that  tlie  lar«e  discretionnrv  powers  con- 
liiiiied  in  tlie  words  "shnll  think  fit"  must  be  read  us 
uieaiunjr  •'sliall  lionestly  think  lit,"  and  that  in  the 
absence  of  evidence  that  thi>  deceased  trustee  did  not 
iii't  lionestly  his  estate  was  not  lialilo;  but,  with  regnnl 
to  the  other  trustee,  the  circumstance  of  his  having 
accepted  a  bribe  precluded  the  idea  that  he  had  acted 
honestly,  and  he  was  held  liable  for  the  loss  of  the 
estate  and.  in  addition,  was  bouiiil  to  account  for  the 
£30(1.    /»  re  Hiiiitli.  Smith  v.  Thoiiipnun  (IHOfi),  1  I'h. 
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„„„  no  s,  •■'■••7_^  •, "X  ,,,,,  for  «nv  banker,  brnkor 
thnsi-  (.t  any  otbor    r«st.o,  lu.i  ^     . 

or  otbor  p-rson  with  w  ,o,n  a,n    "'"';'  "n,,,,,,,,,.,.   „r 

a Lt  tl.e  execution  of  bis  trust  or  powers^ 

Tbis  section  is  from  Lord  St.  Leonard's  Act.  mM 
,.  :„!:'UCv,o"d  in  sec.  24  of  .be  Kn.jUsb  T-^;  Act 
18M.    It  adds  little  or  nothmR  to  the  >"'^"™> 
rnstee,  as  before  the  Act  the  PI"^''"'"""  ."'    '"^Vor 
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the  trustee  to  shew  that  be  ,s  lu.blo.    B^  7?r»  r.  J-  t  h. 

"■  "^n.ost  of  the  cases  it  will  he  found  that  the  result 
bm^^  on  whether  "wilful  default"  was  proved.  It 
'^M  de"udron  the  part  of  the  trustee  is  once  shewn 
nd  loss  has  happened  to  the  estate  by  reason  of  sue 
default,  the  section  affords  no  Protector,  ^'^'^f  f„ 
,a..«  "wilful  default"  l'-  >';«"/^^«~t' it  3's  said 
Ellintt  V.  Turner,  13  Sim.  4(  i ,  HO  K.  K.  Mi, 


PIlOTtCTION  AND  INDEMNITY.  .I.l!! 

Mint  iiofflect  or  dpfsult  may  have  been  wilful  tlinuKli 
it  may  havi^  Im'ph  unintentional  and  have  arisen  from 
forKetfnln(>«s.  Wilful  means  — not  arising  from  ex- 
ternal circumstancp.s  over  wliioli  there  is  no  rontrol— 
and  therefore  the  default  may  he  wilful.  althouKh 
merely  pafwivc.  Ami  in  ComieUi/  v.  Cniiiii'lltj,  17  Ir. 
Ch.  H.  208,  it  is  said  that  mere  negligence  or  imprud 
ence  may  bo  wilful  default.  It  does  not  imply  deliher 
Mte  or  inteational  default.  In  Jllnuiit  v.  O'Connor,  17 
Ir.  I,.  K.  (ii'll,  it  is  said  that  wilful  default  is  improper 
failure  to  realize  ns.xets,  and  that  mere  loss  wilhiiut 
negligence  would  not  be  wilful  default. 

"Default  is  pu.ely  a  relative  term,  .just  like  iipgli. 
gcnce.  It  mpans  nothing  more,  nothing  less,  than  not 
doing  what  is  reasonablp  under  the  eircumstanee.^— 
not  doing  something  whieh  you  ought  to  do.  hiivinn 
regard  to  the  relations  which  you  nepupv  towards  ilip 
othpr  persons  intorpstpd  in  the  transaction.  TIip  otiier 
word  which  it  is  sought  to  .l.tine  is  Mvilful.'  Tluit  is 
n  word  of  familiar  use  in  every  hnineli  of  law,  iin<l 
iiltliougli  in  some  brnnches  of  the  law  it  nmy  have  n 

fl i»l  "leaning,  it  generally,  as  useil  in  curt's  of  law. 

implies  nothing  bhinipablp,  but  merely  that  the  luMwui 
of  whose  action  or  default  tlip  Pxprp.ssio?i  is  uspil.  i-^  „ 
frpp  agent,  and  that  what  has  been  done  arises  from 
the  spontaneous  action  of  his  will.  It  amounts  to 
nothing  more  than  this,  that  he  knows  what  he  is  doing. 
and  intends  to  do  what  he  is  doing,  and  is  n  I'rei. 
agent."  Bowpn.  L.,I.,  /»  rr  Youvq  and  nnrslnn'is  Cnn- 
tra-t,  31  Ch.  D.  174. 

A  tPstntrix  left  £150  to  hor  cousin,  ".T  0  of  Van- 
couver, K.C."  .1.  O.'s  sister  bavin.,-  inf..rm,.d  tl„. 
execiitors  that  his  address  was  "Portland,  Oregon, 
r.S.A.."  they  dpspatchcd  a  Imnkpr's  draft  to  .1.  V,  tii 
that  addrpss  withont  further  innuirv.  The  moi'iev 
having  got  into  the  bands  of  the  wrong  person.  ITebi 
that  the  executors  had  not  acted  with  that  earp  that 
might  i-pasonably  be  expected  from  a  careful  man  in 
till'  finidenl  disclmrge  of  his  own  business;  that  thev 
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w..p.  >Mm-.l»""tly  K>iillv  »r  iH.«lig«..c..  .»..»H..linK  to 
wil^,l  .l..r»ulf.  ..nd  that  tluy  „.u-t  n,.k..  K-.".!  the  U... 

"'in  A-.«./  V.   //.'« .i^'  «ii--  :W1.  "•  »•"'  *■•  ""- 

..v.. '"tor..    II.  took  ni".i.  l.i,,>H,.ir  11...  ...■tm.l  n.am.K.| 

,:.:,.,!:.  t. tnt..  with  th..  kn.,wh..lK.  .u„l  n.ns..nt  n  , 

„,,,,|i.,.|  „  „„„  „f  m.inoy  to  h,»  own  ,,....  w.th.  ut  C.  » 
k    ,wU.lKe.    Th..  will  .•..ntmn...l  an  i.,.!....m.tv  ,.l«..«o    ., 

fur  Ih.'  Kill"  appi'.)|'>iali'.l  ''.^'  "• 

An  ox.M...tor  i*  .i.-t  UnW.'  f..r  »  l..'"!;  »;'.''•"■,!'"■"'; 

,.ir,,,  ,«lnn....s.  ,,r..vi.l..<1  h<-  Im^  n..t  mtontionallv  or 

.     i       ...ntrihat,.,!  t.,  it;  th..  t..stat...-V  m.^plaoc 

i«  n..t  rr»p..nsil.l.-  for  th..  ass..>..  ....n.o  (.-  th..  Imn.ls  .  I 

,, 0.  han.lin«  ..vcr  the  «H»ot«  in  h,s  han.ls    .,  Ins  ... 

,..,.,.ulor.  wl...  Ihon  misnpr.lioi'  thorn,  he  will  ho  «on...- 
,  OS  ...sihh.  f..r  th,.n,,  ,iust  as  if  ho  ha.l  han.l.'.  then, 
,v  r  ,o  n  stra„,'or.    Bat  if  ho  is  n.oroly  pas«yo,  hy  n.,t 

into  his  possossh.n.  ho  is  n..t  rosponsihlo.    It  h)  nfircr 
:;;;,„  „n!on.  tl,,.  ..xo,.ntov.,  ,.no  is  ,o  mana«.^  on,,  pa 
„f   th..   ostal...   an.l   tho  othi.r   anoUior   part,   .'aoh   is 
„„sw..rahl..  for  tho  whol...    II..ro  ..a.-h  r....o,vos  a  par 
,,v  „.n...n,..nt  with  tho  oth..r;  an.l  ,t  .s  tho  san...  as  ,f 

i,',!;    1,,„1    r, ivo,l.      dill    V.    The    .Ul„n.n,-nn„.rnl. 

Ilanlr.  IIU.     ..\n,l  so  whor,.  all   Win  ,n  th,.  sn lo  o    a 

t,.st«t..r's  « Is,  an.l  ..n..  was  all..wo.    t.,  i;";^;'';^ 

,„„n..v,  tho  othors  woro  liahlo.  /;..rroir.«  v.  II  ../(.s,,  1). 
M  ^\i  'T!  in+I!  K.  !).j.  And  wl».ro  sovoral  took  i.nl 
a,l„,inist'rnti.m  to  an  intestate,  and  ,in.  ..d  in  appoint- 
ins  on.,  to  ho  tho  act  ins  adminislrat..r,  and  dirootod  tho 
d.^.tors  to  pav  thoir  .lohts  to  him,  and  h..  hooamo  m 
srlv,.nt.  tho  othors  woro  mmh.  liahlo  f..r  tl.o  loss  (n  tl..' 
ostat...     /..■<••«  V.   :^,n,dc,sm,,  4  Sin,    2-S.     T..  .ill  theso 
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I'liNin  lliiii.  wiiH  nil  iiitivo  iiili'iiiii'il(lliii);  will,  ih,.  o». 

tnlp,  mid  til.'  ili'fiiiilti'i  linil  Imwi  cnnhli'il  to  r i\c  iIm' 

nHKi'tn  liy  llioir  iDtrMfiiU'iil  for  tlint  piirpii  i: 

If  liiiviii(f  till'  iin'nn»  iif  kiinwlo>l|/i.  hy  I  hi'  i'\,.|i.i...i' 
of  ordiiiiiry  vigilnncp,  oiii-  I'xi'iiitor  Ktnmly  by  iiii,l  jwr 
iiiitii  a  bii'iu'li  of  trunt  lo  ho  t'lmiiiiittod  hy  li  co-i'xi'i'ii 
tor,  hi'  is  liublc.  Soi  .leign  v.  Snvrri'ifiii.  ITi  Or.  .Vi!!. 
Ill  Mddiir.  V.  McCniter,  7  ().  H.  24.'t,  Ihi'  will  ion- 
taliii'd  nil  iiidi'iniiity  clnuiic  providiiijr  "thnl  i'miIi  of 
till'  oxi'ciitors  shoiiltl  hi'  ri'sponiihlp  for  his  or  hi'r  nrts 
only,   and   irri'spoiisilih.   for  any   loss   niih'ss   tliniiiKli 

wilful  ni'uli'ct  or  dofaiill."    Thi-  thri xcrntors  sold 

real   i-slnti',   and  C,   one   of   tho   I'xi'i'iitors,  who    was 

ontill'ii  to  till'  annual  incmiii'  of  thi'  proi |s,  took  llii' 

most  ni'tivc  part  in  tlip  nianaifi'i>;i'iil  of  tlip  pstiilc,  and 
pmploye.1  a  solii'ilor  wlm  rt'i'civcd  tlii'  piirplmsc  nioiii  >. 
Both  of  tliii  othor  ixmutors  lived  at  n  distance,  lint 
they  were  aware  of  the  employment  of  the  solieitor 
and  that  the  purchase  money  was  in  his  linmis.  The 
money  remained  in  the  solicitor's  hands  several  ye-us. 
wlien  lie  abscoiidrd  and  there  was  a  loss  to  the  estate 
of  .Hil.OrKI.     Royd,  C,   held  all   th-ee  exeeiilors  lialile. 

ri 1  executors  knew  the  nioiioy  was  in  tlie  hands,  or 

under  the  coatrol  of  their  eo-trnstee  to  lie  imcsted. 
and  they  allowed  it  to  remain  for  years  without  any 
ini|uiry  or  any  ass', ranee  that  the  trust  was  Iieinit 
imiperiy  ndieinistered.  This  was  wilful  necleet  and 
default  wiili'h  tlioy  would  not  have  lieeii  <{nilty  of  in 
the  management  of  their  own  affairs. 

MfCnrtrr  v.  Mi('»it<-r  was  discussed  and  ilistiu 
gni.shed  in  Rr  Cruiiirr.  10  O.  R.  irifl,  where  all  Hie 
executors  in  some  dcKree  nctrtl  in  th"ir  executorial 
capaeity,  kit  by  tacit  coiiseiil  one  nf  them  took  the 
active  nianattemeut  of  the  estate  and  received  the  pro- 
ceeds of  a  sale  of  land.  11..  cine  of  the  executors, 
joined  lU  the  eiuneynncc  for  conformity,  hut  did  not. 
receive  any  of  the  purchase  nuiney.  and  did  not  know 
there  was  any  balance  in  the  hands  of  the  active  execu- 
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;o!.„«ovpayin«dobtso,o..lt.-a.heiath«tll.was 

-t  *^"H'>-  "f  -'''"'  ft^rif  ":      -before  .he 
Archer  v.  Seveni.  13  U.  K.   ■>  ",  «"        rro.ffer 

TA     -hi  that  case  I  was  somewhat  troubled  by  au- 
htuie/:  tt\.M.,.e  wh,.n.  one  oxeeutoy  has  e,,aWed 

another  person  wronKf-Hv  to  ,«et  money.       In  Arclier 
S    -ern  one  of  two  executors  used  a  portion  of  the 
.ef.  nal  e    ate  in  his  own  business,    m.  co-..o..n^r 
knew  of  this  and  took  no  steps  to  have  the  personal 
estale  place,!  in  better  custody  and  invested  accordra. 
to  the  directions  contained  in  the  will.    He  was  held 
:      l-e  acquiesced  in  the  acts  of  the  "ther  exe™U,r 
nnd  iointlv  liable.    So  in  Bacon  y.  Clarl-e.  3  i'>  •  «-  ^r. 
O04    n  iruste,.  was  held  liable  for  loss  when  lie  had 
;«  trust  money  to  remain  in  the  ^--f^f^^ 
?,rm,  though  there  was  a  provision  proteetins  him. 
e.cept  in  case  of  wilful  default  or  nesleet 
.In  Roldar<l  v.  0.„lc,  3f>  L.  T.  X.  S-.^^.  2.- J.  B. 
-,5-,    the  will  contained  a  clause  providms  that  tne 
ru^ts  should  be  responsible  only  for  such  moneys 
1"   bev   should   actually    receive,   »-\ ""'     "   »^. , 
involuntarv  loss  of  any  part  o    the  trust  f"'"^^-     T'  ' 
trustees  received  certain  funds  which  vere  duly   d.^ 
posi  ed  and  credited  to  the  trust  account.    One  trustee 
lat  however,  given  power  to  draw  upon  tb^  account 
,.nd  ,lrew  and  misapplied  a  considerable  sum.    It  was 
1„,1,1  that  the  clause  in  the  w.m  did  not  relieve  the  co- 
,  ustee  as  the  loss  was  not  involuntary  but  had  arisen 
from  his  Kivins  the  defaulting  trustee  improper  power, 
Tn  McPhadeu  v.  Baoov.  13  Gr.  501,  S.,  one  of  two 
executors,  was  indebted  to  the  estate  on  a  mor-s^^e 
,iveii  to  the  testator.     B..  the  other  <"^-"«"'-'  ^^;, 
aware  of  this,  but  allowed  S.  to  retain  the  mortgage 
deed  and  took  no  steps  to  compel  payment,  and  b. 
executed  a  discharge  of  bis  own  mortgage  and  regis- 
tere<i  it    B.'s  dutv  was  to  secure  the  asset,  and  to  real- 
ize it  and  not  leaVe  it  with  his  co-executor,  wliose  duty 
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nnd  interest  were  in  direct  conflict,  and  not  linvin^ 
done  tliis  lie  was  lialilc.  See  also  ('iindlrr  v.  TiUett,  ■jL' 
Beav.  257;  111  B.  R.  361,  where!  the  facts,  and  the 
result,  were  somewliat  si-nilar. 

It  is  the  duty  of  execntors  to  keep  a  check  on  each 
other's  conduct,  and  an  CNecutor  is  cliargeahlc  with 
nc^tlect  .in  allowiufj  a  part  of  the  estate  to  remain  out- 
stanilinir  in  an  improper  slate  of  investment,  whether 
the  parly  in  whose  hanils  it  is  outstandiuf;  is  a  co- 
I'xccutor  or  a  stranser.  Tn  Stiilex  v.  Oiiii.  1  Mac'.  iSr  (J. 
V12.  8+  I{.  R.  Ill,  two  of  tliree  executors  knew  there 
were  unsettled  acc^ounts  Iietwecn  the  testator  and  the 
third  executor,  and  tliey  had  reason  to  believe  that  the 
Intler  was  indelited  in  n  ecmsiderable  sum  to  the  estate, 
hut  tliey  took  no  efTectual  steps  to  compel  him  to 
ai'coimt  and  ]iay  or  secure  the  lialance.  ^^.-veral  years 
after  the  death  of  the  testator  this  exi'cntor  heeame 
insolvent  and  the  otlicr  executors  were  unable  to  prove 
that  an  earlier  attemjit  to  recover  the  raonev  would 
have  been  fruitless,  and  were  held  liable  for  the'  loss 
to  the  estate. 

A  sp  "ial  indemnity  clause  will  often  protect  an 
executor  from  liability  for  the  acts  of  his  eo-cxeeutor, 
but  it  will  not  protect  him  from  liability  for  a  breach 
of  his  duty.  Knoir  v.  McKitiiwii,  1.3  A.  C.  rs.'!;  Ilni-  v. 
.1/cc/,-,  14  A.  0.  558;  Ihirritt  v.  Thirritt,  27  (Jr.  14.'!,  21) 
fir.  321.  In  the  la.st  case  the  testator  expressed  the 
fullest  confidence  in  C.  and  directed  the  other  execu- 
Icjrs  to  be  guided  entirely  by  the  judsment  of  C.  as 
to  the  sale,  disposal  and  re-investment  of  certain 
securities  and  declared  that  his  trustees  should  not  be 
responsible  for  loss  occasioned  thereby.  Held,  this 
did  not  authorize  the  re-investment  iif  moneys  in 
forei,a7i  securities. 

In  Wilkins  v.  If,,,/,/,  3  GitT.  116,  the  clause  was 
"that  any  trustee  who  shall  pay  to  his  co-trustee,  or 
shall  do  or  concur  in  any  act  emiblinff  his  co-trustee  to 
receive  any  moneys,  shall  not  be  obliged  to  see  to  the 
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application  thereof;  nor  shall  such  trustee  be  subHe- 
„uentlv  rendered  responsible  by  an  express  rot.ce  m 
intimation  of  the  actual  misappl.cation  of  the  same 
numevs."    One  trustee  misapplied  moneys  wh.eh  h  s 
CO-    ustee  had  enabled  him  to  receive,  but  it  was  hehl 
he  wa      saved  from  liability,  though  otherwise  h>s 
negligence    would    have    rendered    him    -sponsible. 
This  case  was  followed  in  Pass  v.  DundasiSU  T,  G6>. 
In  Candler  v.  Tillctt,  22  Beav.  257,  HI  K.U.  .!.>!. 
it  was  hold  that  if  an  executor  does  an  act  w  «c h  ^i- 
ables  his  oo-trustee  to  obtain  s  .i.  P»«^«^*^.'™  "' """^^ 
belonging  to  the  estate,  and  the  money  is  a tte.  wa     s 
"supplied  bv  the  co-executor,  both  are  liable  for  the 
Ls      But  this  proposition  must  be  real  ' 'who  "i" 
necessarilv  does  an  act,"  f-nd  -ucli  an  act  is  not     un- 
Tece  sarv"  if  it  is  done  in  me  regular  course  of  busi- 
ness in  administerin..  the  property.    7n  r.  Gasquou,. 

'"?i*i^2,:^K,,..«w.:isiin.2,..3oa«. 

two  trustees  gave  to  a  third  trustee  a  power  ot  attor- 
"  to  sell  certain  stock,  and  bo  sold  ^^'^uK^^^e 
^applied  the  proceeds.  They  were  he  d  la  le 
Zugh  there  was  'a  provision  in  the  trust  deed  that  lie 
trustees  should  be  chargeable  only  with  moneys  thev 
■ospectivelv  actually  roceiv,sl,  an.l  that  one  or  more 
of  them  should  not  bo  answerable  or  accountable  to, 
the  other  or  others  of  them  or  for  involuntary  losses, 
sle  also  Bo„c  v.  Cool..  McClol.  108,  28  K.  R  «1-. 

Tn  renrll  v.  Mntth,;,:..  1  Mac,  &  G.  W..,  S+  R.  R. 

l-n    it  is  said  that  if  nioni'V  bo  re,|mrod  t,>r  the  pa.v- 

inont  of  debts  or  logacies.  one  CNCCutor  is  safe  in  loin- 

in.  in  the  sale  of  stock  or  other  property,  and  pov- 

niUting  another  executor  to  receivo  the  pi;nce<"ls_  or 

,at  purpose,  as  in  Ilonni  v.  Plakenm,,.  4  \  es.  ,,I1<. 

i    h     joins  in  such  sales  when  the  money  ,s  not 

:„;rod,Llhel,adiiot,vasoi,abh>gr,nn,,ls    ,,vb^^ 

lieving  that  it  was  not  so  vo,|,i,rod,  ho  ,s  In  bio    ".  tl  e 
n,„nov  so  rocoiv.Ml  by  his  co-executor      rhmnhns 
vZhn,   V  \-os.  l!t:i.  (1  R.  R.  Ill:  .S'^ip('»""'.-  V.  Iln,rl,- 
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inbrook,  H  Ves.  252,  8  R.  R.  138;  Price  v,  Stoki-.t.  11 
V'cs.  319,  8  R.  R.  164. 

All  executor  who  saiir'tioii!:  or  lulnpts  improper 
nccounts  rendered  to  the  lieiielieiaries  by  a  defaiiltiiiR 
eo-execiitor  bci'omes  responsible  for  tlie  stntemonts 
tliereiii  eontaiiK-d.  Horlaii  v.  Brockle.hurst,  2!l  Beav. 
504,  l.'tl  R.  R.  {i83.  Ill  tills  .asi.  tbe  aeeouiits  were  pre- 
pared by  L.,  one  of  tlie  exeentors,  and  tliey  repre- 
sented that  one-tliird  of  tlie  net  income  had  been  re 
eeivcd  by  tbe  executors  and  invested  by  tbem.  The 
trnth  was  the  money  ha>l  been  allowed  to  remain  in 
the  hands  '  L.  until  he  became  bankrupt.  The  defend- 
ant  (the  other  executor)  had  nothinpr  to  do  with  mak- 
injj  up  the  accounts,  and  the  moneys  never  came  to 
his  possession,  but  he  was  present  at  meetinss  when 
the  accounts  were  presented  and  discussed,  and  de 
fended  the  accounts.  It  is  to  be  noted  that  the  defend- 
ant's liability  is  not  placed  on  the  ground  of  wilful 
default  or  anything!;  of  that  description:  Iiiit  on  the 
ground  that  the  accounts  was  an  admission  by  the 
e:ecntors  to  tlii'ir  ccntiih  que  trust  that  they  had  sums 
of  money  in  their  hands  which  they  ouirbl  to  have  li.n.l, 
and  that  these  sums  were  retained  by  them  for  invest- 
ment. 

MicHrliiirfili  v.  I'nrkcr.  17  Or.  .'lO.S,  is  an  iinpoi,,iiil 
case  because  of  the  common  practice,  in  Ontario,  of 
one  of  several  execiitcu-s  dolus;  all  the  active  work  of 
adnilnistraticui  without  any  supervision  whatever  by 
his  co-executors.  A.  and  B  were  joint  trustees,  and 
had  trust  money  to  their  jo  credit.  A.,  the  "actiiii;' 
trustee,"  from  time  to  time  broiiirht  cheques  Id  B, 
already  signed  by  A.  for  tbe  signatiire  of  B.  B.  made 
no  incinii-y  as  to  how  the  funds  were  to  be  applied,  imd 
A.  iiilsa|iplied  them.  Tt  was  held  that  B.  was  liable  - 
that  llie  general  rule  applied,  that  trustees  iiiiisl 
account  for  the  jiroper  application  of  money  In  their 
hands.  Tt  was  also  liehl  that  it  was  no  defence  on 
behalf  of  B.  that  he  only  became  trustee  at  the  request 
of  the  cpstiii  que  trust,  and  on  the  representation  that 
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l,i.  na,...  ..nlv  was  wanh-.l.  and  tl.at  A.  wm.Ui ;lo  all 
..  m,sin,.ss;  -'It  is  not  uncommon  to  l,oa:-  one  0 
sov.ral  trnsteos  sr.,kon  of  as  the  acting  tr.i  .ee.  bu 
,1,  'Omrt  knows  .o  sn.l,  .iistincl.ion;  all  W  o  accep 
,,;;.  nffi"    avo.  in  tl,o  oyos  of  tho  law.  acting  trnstees:" 

''•  'r'and  M.  w,.ro  co-f,ustoos.  C.  allowe.l  M.  to  have 
tl,e  t.ntiro  manascvnent  of  tV'  proporty  ami  apart 
from  sisnins  releases  when  l.o  was  askod  O  do  so  b> 
Uaml  from  tim.  to  timo  askin,.  what  had  hoc,  don. 
.vith  tho  nmnoy,  did  not  interfere  in  any  «-ay.  It  was 
l„.|d  hv  the  Full  Court  of  Nova  Scotn.  that  t,.  was 
:;.souallv  responsible  tor  tl,e  funds  "f  tl-^'^e  m>s- 
'   ,,„,,pnate,l  by  M.    Crou-e.  v.  Cm,,,.  X\  C.  T,.  .T.  16j. 

M  and  I..  w..re  exe-utors,  M.  haviuK  1 u  the  testa- 
tor's solieitor.  and  oontiuuin-  to  aot  as  soheitor  toi 
l,in,self  and  his  .o-trustee.    M    represented  to  1.  that 
1„.  l,ad  made  a  loan  on  sat.sfac tory  secur.t  ,  and  L 
joined  in  si,n,in«  a  ehequ,.  payable  to  the  order  of  the 
illefied  ,nort«aRor.       M.  forced  the  -•*-'"»"''"«» 
navee  and  absconded.     Rose.  J.,  reversed  tie  ,iudg- 
In.'nt  of  tho  Master-in.Ordinary,  and  held  that  L.  was 
not  liable.    The  testator  had  by  app.nntMift  M.  as  an 
excutor  shewn  that  he  trusted  him  as  a  proper  per- 
son to  act  in  a  lidnciary  eapneity   and   .se„W,  .,  L.  had 
also  a  ri«ht  to  trust  him.    «r  McTM,,'  .10  OR.  ] 
See  also  T>urer  v.  Dr.,,.  (1802,    11  O.  I.  K.  (-(4.  ..ml 
other  cases  cited  under  "Honestly  and  Keasoeabh. 

Where  one  of  two  execnto,.<  resides  abroad  he  is 
iustifled  in  delesatiuK  to  his  co-e.xecutor  "'e  rnrht  t" 
receive  money  owins  to  the  estate.  b,  re  n„nlh!l. 
7  C.  L.  Times,  'i51. 

Notwithstanding  the  provision  of  section  .1u  as  to 
,,..,,„sitinK  t,-.st  moneys  in  a  bank  this  does  not  pro- 
tect an  execetor  who  deports  ''"^1'  ■""""J-'i;^  ,"  'l\ 
vestment  and  not  as  a  deposit.  Reh,lrv  v.  M.-sIn,.  -.) 
Beav.  213,  llil  K.  R.  530.  i.        ,     >f 

■Ui-^(l)  Where  a  trustee  commits  a  breach  o 
„.„lt  'at  ll.e  instisrotion  or  re,,uest  or  with  the  consent 
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in  wiitinfr  „r  a  benefidary,  tlic  Suprcni,.  Court  niav 
make  such  ordor  as  to  the  Court  s,.e,ns  just  for  im- 
pounding all  or  any  part  of  the  interest  of  the  bene- 
h.rary  in  tlie  trust  estate  by  way  of  iiidemnitv  to  tlie 
tiusti'o  or  person  elaiining  tlirough  him. 

(■■:)  This  seotion  sliall  apply  iiotwithstandinR  that 
the  beneheiary  is  a  married  woman  entitled  to  her 
seiiarate  use  and  restrained  from  anticipation. 

This  section  corresponds  •  ith  sec'tion  45  of  the 
Trustee  .\et,  ]S93.  It  appears  to  emhodv  what  was 
tormerly  the  rule  in  equit.v.  In  the  earlin-  eases  the 
Court  held  that  the  limit  of  the  imponndiii-  was  the 
advaiitaKe  derived  by  ;he  h,.neflciarv  who  instisated 
the  breach  of  trust.  Rahy  v.  BkhlmUfh,  7  D.  M.&  G. 
104,  109  R.  R.  46.  .And  in  In  re  Som-crxH  (1894).  1  Ch! 
231.  Davey.  L..T.,  gaid  he  eould  not  find  anv  words  in 
the  .section  which  have  the  effect  of  directing  the  Court 
to  ex-erci.se  the  statutory  .inrisdietioii  (,n  principles 
different  from  those  on  which  it  acted  before  the 
statute :  p.  275, 

As  a  general  rule  a  i;estui  que  tnist-  who  consent.', 
to  a  breach  of  trust  by  a  tnislee  cannot  cnmplain,  as 
hetwcen  himself  and  the  trustee,  of  loss  occasioned  by 
that  breach  of  trust.  This  rule  is  ,|uite  independent 
of  sec.  M  of  the  Trustee  Act;  and  tlie  rule  dnrs  not 
require  'he  consent  to  the  breach  of  trust  to  be  in  writ- 
ing,   fletcher  v.  Collis  (190,")),  2  Ch.  24. 

In  Boltnn  v.  Ciirre  (189,-)).  1  Ch.  044,  Ronicr,  ,J 
said  this  section  was  intended  to  enlarge  the  power  of 
the  Court  as  to  indemnifying  trustees,  so  as  to  give 
greater  relief  to  trustees,  ami  was  not  intended  and 
did  not  operate  to  curtail  the  previouslv  existing 
•ights  and  remedies  of  '■■ustees,  or  alter  t'he  1,™  ex- 
cept by  giving  greater  [■  ,wer  to  the  Court. 

The  words  "in  writing"  do  not  govern  or  ariplv  to 
all  the  three  antecedents.  They  apply  onlv  to  "con- 
sent," and  not  to  "instigation"  or  "request."  Where 
n  tru.stee  for  a  married  woman,  a  tenant  for  life 
restrained   from  anticipation,  advanced  part  of  the 
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,1   solT  t  was  hold  tlmt  tl,.  t™.teo   upon  nmkinif 
.S,„„pr..f  (1894),  1  Ch.  p.  205. 

J       "to    nino\vlM.tlior  tl,o  invstmcut  was  a  1-  - 
,.',"■  "'nnnnt  to  l.o  advanood.    It  was  l.old 
t™.t    -  wn-o  not  ctitlcd  to  tl.o  bon.lit  o     tins 
tl,o  tnist(    >  ^y  ...     ..x„  „rd,.r  to  tiring  a 

of  tlio  tnisties.     "."  '  invostiiKMit  not  in 

r;:::•:;;::::^^:;t;r■;;o:;r'ofinvost,nont,. 

,lv  falls  within  tl,o  sootion;  and  ,n  ^"r'',™;;; ''  . 
,':.„..  or  forgc'tlulness  of  tho  torn.s  ol  t,  o  powo, 
:M::t.;t,,inU.pvot..tl,i-n-at  all  event,  not  1^ 

,....  ,„.  oonld  .ivo  -.-X\;:'r  l^'-t      aUttai 
^  ^    tli'it  it  was  causcn  nv  the  irnwu  t . 
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tlif  (iTins  (if  till'  iiDwiT,  the  ciisc  is,  [  tliirik,  vcn 
ent.  He  lias  a  rijflit  to  expect  tlint  'lie  trustees  will 
act  with  jirnper  eare  in  making  tli  nvestment,  and 
if  they  do  not  tlioy  cannot  tliiwv  the  consequences  on 
him  unless  they  can  sheiv  that  he  instijtnted,  rcfpiested, 
or  consented  in  wiitinK  to  theic  non-performnnce  of 
their  duty  in  this  respect :"  p.  265.  To  tile  r.nme  effect 
are  the  remarks  of  A.  L.  Smith,  I...J.,  at  p.  270. 

The  discretion  ikiw  jrivim  to  the  Court  is  a  judicial 
discretion,  and  a  trustee  (,ni(lit  not  to  he  nllowed  to 
deliberately  commit  a  breacli  of  trust  at  the  >-|.i|iiest 
or  with  the  consent  of  a  henefieinrv  in  the  hope  and 
expect  .tion  that  the  Court  will  nftiTW.nrds  assist  him 
Bulfiiii  V.  Ciirre  (1895),  1  Ch.  .W4. 

A  trustee,  who  at  the  time  a  hreiicli  of  trust  is 
fonimitted,  merely  declinci  nn  offer  to  take  a  mort- 
wij-'e  iif  the  heneliciary's  interest  by  way  of  security 
for  the  breach  of  trust,  does  not  jirr  xe  waive  or  iihiiii 
dim  his  equity.     //). 

Tile  Court  is  not  hcniiid  to  impoimi-'.  the  interest  of 
the  ci'stid  (iw  lrn.ll,  and  will  not  do  so  if  it  would  hf 
nn.inst.  Mara  v.  Hroinir  (180,")),  2  Ch.  p.  n4--revers'>d 
hut  on  another  si'onnd  (ISflfi),  1  Ch.  199. 

It  is  the  duty  of  trustees  to  moke  balances  in  their 
hiiiids  productive;  and  a  trustee  allowinj;  trust  money 

to  remain  in  a  bank  will  be  cliiir};ed  interest  tlier i; 

but  a  testiii  que.  Inisl  cannot  make  a  trustee  liable  for 
losses  occasioned  by  a  breach  of  trust  which  he  has 
iiuthorized  and  consented  to.    ChiUinqirortli  v  Chnm 
hrrs  (1890),  1  Ch.  68,-). 

Where'  trustees  settle,!  their  accounts  and  paid  all 
the  beneliciarii's  except  II..  whosi-  share  was  withheld 
peiidinj,'  his  accounting  for  moneys  of  the  estate  in 
his  hands,  and  was  kept  for  soim.  vears  Iviiif;  in  a  hank 
wilhiiut  interest,  the  trustees  were  ordered,  mi  tlie 
iipplication  of  II.,  to  brinji;  the  moiieysjnto  Court  with- 
out  interest.  If  the  trustees  were  wi'oiiK  in  not  plac- 
iiift  the  moneys  where  they  would  jire-Iuce  interest, 
they  had  acted  honestly  aiid'oiiKlif  fnirlv  to  be  excuse,! 
lie  MeXeill  EMiite  (1911),  19  "\V.  I,.  R.V)91  (B.C  ) 


3M) 


EXEIVTOKS'   ACIOI  Xn*. 


CHAPTKR  XXXTII. 
C.MMTVi.  AND  Income. 

Wl.ero  a  will  contains  a  tn.st  for  tho  bonofit  of 
.everarpolns  in  succession,  and  the  trust  proper 

1:1     1,      bona   Ude    and    impartin  ly    oKenMses:    o,. 

(3)  the  property  in  question  is  specfical      sett Ud^ 

This  is  linov'n  as  the  rule  in  Howe  v.  hml  of  Dmt 

I '  V,"    «7  fi  E  R.  86),  and  is  only  a  corollary 

;;n^  prh^^pit    imt^  trus4e  must  a.,  impart,  ly 

were  not  converted,  the  remaindern>an  would  proht  ,.t 

,he  expense  of  the  tenant  for  life.  ,,.,.., 

I  power  to  retain  any  portion  of  the  testate    . 

,„  .l,e  sime  state  in  whicli  it  should  be  at  In  ■ 

IS       ^:lU"Id  convert  the  same  as  the. ^tee 

shnll  tl,  nk  fit   takes  the  case  out  of  the  rule.    Grm,  v. 
shall   hmk  in   taK  ^^^.^^  ^^  ^^^^^^^^ 

llanfoy',  EsiaU;  1  S.n.  &  G.'  20,  %  K.  R  300. 

The  reason  of  the  rule  in  Ilouc  v.  Earl  of  7M-^ 
,„o,;;;  is  not  generally  appUcable  to  -  *;h,te  g  t 
subject  to  an  executory  lim^^f™- /"  \\  '  ""^  ^^^'^l; 
•2  Ch.  r.r.;  a'i'l  '^ee  Re  Kohhr  (1910),  11  <).  "•  ^-  •'•'■'• 


lAI'lTAI,  AND  IXrOME.  K) 

In  L'nderhill  „„  Trusts,  the  duty  „f  „  t.ustoo  in 
■  elation  to  the  payment  of  „HtKoinK.s  „„,  „(•  ,„r,„„ 
and  meonio  n.^peotively.  is  tlin^  suin,„arijie,l:  ...Snb- 
.:"<'t  tn    ho  direetions  of  the  settlement,  an.l  of  paHien- 

Inr  s  atutes-(„)    The  corpus  hears  enpital  el.ar 

and  the  income  hears  the  interest  on  them : 

{'')  Th,.  income  bears  current  expenses  incident  to 
the  possessory  ownership  of  property  except  the  costs 
ot  repairs. 

(c)   Where  r..|,nirs  are  necessary,  or  lines  become 

payahle  for  the  renewal  of  leases.  appli,.nt should 

he  „n,de  by  the  trustees  to  the  Court,  which  will  .five 
d,recl„u,s  for  the  rnisin^  of  money  to  pav  for  then,  in 
such  a  way  as  to  distribute  the  burden  enuitablv  be- 
Iwecn  income  and  corpus.  ' 

(<n  All  costs  incident  to  the  protecti.ni  „f  tlie  tru.t 
property,    mcludins  h.^a]   proeecliuRs,  are  borne  bv 

an^  'Z7mo  "  "■''  '■'''"*''  ""'■'"^i^'^'y  tn  ""^  1""- 

Cnpital  charRes  which  must  be  burn,,  by  the  corpus 
"Mlude  an  annuity  charged  on  the  land.  In  sue,  a 
™se  the  annuity  musi  be  value<l,  and  tlie  tenant  for 
I    e  pays  an  amount  equal  to  the  interest  on  the  valu- 

.'ffl  ch.'n.  i^'"""  '■""■  ""'  '"""""•   •'"'"'■'  ''■  •'^'''"'"' 

Where  the  ^ift  is  „f  an  annuity,  and  the  disposition 

::i:^r,i:.:;;^:;r;j!;d:i;^,---!--l- 

Arrears  of  inte-st  on  incumbrances,  accrued   in 
he  hMune  of  the  testator,  are  a  charge  on  the  corpu 
nLf    r"-?'  ™"''"'-^'  ""^''"^  ^^'^  i"''"-"-'^'  ™  thorn. 

Calls  on  share.,,  which  f,„,n  a  part  of  the  trust 
state,  are  payable  out  of  corpus.     To,hl  v.  Monre- 


.,.,,  EXM'l'TOB*'  ACrOl'NTO. 

A  tcKtnlor  Ruvo  lii»  pr.-porty,  including  a  Imsmo"'-. 
,.,  hU  .  e"  ."n.s  on  truKt  to  .oil  and  pny  tl,«  .n.omo   n 

H  vi  c  fo  lifo  and  aftor  her  death  to  tho  pla.nt  t  ^ 
X,  Vl  nftrr  tl,o  death  of  the  testator  P..  one  of  the 
^i; ,  or",  purchase,!  the  hu.ine.s  at  «  vnluat  on 
1.  „  „   VC    set  aside  the  sale  as  illeRal  and  held  that 

:7rot.    »u"''W•I^inthehus•■nosKn.usthetre^^^^^^^^ 

.„,.ltnl  and  tliat  the  widow  w»«  only  entitled  to  the 

;;:m    o     t     T^te  was  an  appeal  and  the  ease  was 

imome  oi  ^pressed  an  opinion  that, 

;;;:^:n:i:^la:^.^""h^Mo.  was  entitled  to, |.. 

;!;.'.,itl  ..s  in«.n.e.    /»  re  Norrinyton,  Unfile,,  v.  Pari- 
,Ulm:  1:1  Oh.  D.  t;.->4. 

llv  a  will  the  Widow  was  direcl|^^  to  «<■"""''  "'"^ 

■  tl,,.  testator's  hns  ness.  and  she  was 

^■"■'  ";  "  ":';:;.■  s'n  .1     fun.l  1  >  l-  .•eaU.ed  fion.  the 

:X''t:    X-K-I^i-'' state  i,  was  neeessary 

;.nv  on  the  hnsiness  for  some  time  after  the  death 

...titled  to  a  .-ensonal.le  amount  for  l,er  seM(es  lot 
Hn  Inisiness  which  resulted  in  large  pro- 

i:;;:;;i:.;';;r;.;;;:::nt" »" «-- 

r;rwh;:^;:ri::e„s.i,,n,a..dforhy,h.^^^ 

wrelield  to  he  imynt.le  out  "i  ea,ulal.  I.imi  >,  U.l •• 
:,  id  that  an  expense  of  this  kind  is  „  P-t  f  "-/^'^  J^; 
,.l,ar^,.s  and  expenses  properly  '"""•"''''>;'.''%"'  ^ 
,„r  i;  the  perfonnanee  of  his  dn tv-thnt  it  ,  t^' 

henefit  of  he  whole  estate  and  should  not  he  tin  own 
t  1  on  the  tenant  for  life-it  is  no,  •"  *-;»^; 
„f  lu.  annual  <mt«oing.  i.e..  som..  payment  wl  eh  nins 
,,,  „,ade  io  secure  the  income  of  the  propert>.    7n  .< 


CAPITAL  A»D  INCOMI!.  a5.1 

Unwell  (IRfWi),  1  ch.  -7H.      Tl„.   pn„.ti,.„l   ..|r.M.t   of 
hrowiiiK  tin,  ,,x,„„iH.  on   the  wh..l,.  i.,tat,.  ivb,  tlint 
th..  tPtinnt   t.,r  lif,.   I„„,   ,)„.  in,.,„„P  „r  tli,.  «urn»  s,. 
rxpciKiod, 

TliP  cists  of  appointiiiif  new  trn»l..|.s  cornp  nut  of 
tl».  cnrnlnl.  Carin-  v.  Schri„hl.  L'd  H,,nv  „  .•jtt  ,.,.. 
K.  R.  p.  U:.  ■  r.     <i,  1.. 

Tl.p  ,.„,st»  ,,f  i„v,  .ti„„  trust  r,„„ls  «r,.  p„y,,l,|,.  „„t 
^.l^cnpital.    Hinlnrk  v.  Swith,  17  Bonv.  .-,7J,  ();)  I{,  [{, 

Costs  innirml  bv  a  tonant  for  lifo  in  proc |i„^s 

taken  for  tho  protection  of  ||,o  s..|tl,Ml  ..slate  have  been 
allowe,!  by  Ibe  Conrt  nut  of  eapital.    He  Ih  h,  W,,,, 

f  i-  .  ;  ;  '*  ""'  "'"'"  "''  ("•'"•"■'linff'  in  respeet 
<<f  his  life  interest,  or  for  bis  sole  l,en..rn.  CnLan 
V.  .(//(•»,  22  Ch.  n.  101,  "' 

Wliere  a  business  is  vesle,l  in  trustees  for  snec'es. 
MVP  tenants  for  life  and  reniaimlermen,  tlio  net  losses 
111  one  year's  trading  must  under  ordinarv  eireum- 
stances,  he  made  „ood  out  .,f  tlie  prolils  of  suhse,|uent 
.vears  ami  not  out  of  capital.  Upton  v.  Ilr.w,'.  "l\  VU 
".  ..88.    But  Ibis  rule  ,Iops  not  apply  where  there  is  no 

direction  to  carry  on  the  business.  b„,  i,  j^ ,,.,,.  „,,. 

riPd  on  temporarily  until  it  can  bo  sold  prolitablv  In 
such  cases  the  annual  lo.s.s  or  profit  ouRht  to  be  appor- 
tioned between  eapital  and  income,  bv  enl,.„latii,L  the 
sum  which,  put  out  at  interest  at  five  per  cent  per 
anunm  on  the  day  when  the  business  oiii^ht  to  h.'ve 
been  .sold  if  it  could  have  been,  and  nccumulnted  at 
compound  interest,  with  rests,  would  toRether  with 
sunli  interest  and  accumulations,  be  equivalent  at  the 
n.ul  of  eaeb  year  to  the  amount  of  the  loss  or  profit 
^-ustained  or  made  during  that  year,  and  then  charL- 

.'nnl  It  '"";  ";  "^'■."••"'""<'  "J^oi^^t.  or  ereditiuK  it  to, 
.ap  tal.  and  charKMis  the  rest  of  the  loss  against,  o; 

n«S:i  S:-;;;!"^  ""■"■•""• '"'i"™ • '''^'■«."•'■ 
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„M   til..  hllKilH'K-.  .llllilllf  ll"'  !"•'■ 

roiilhrr.  Miihitvi,  v.  Cini-lh 


ticiii  «ivi'ii  til  till 
II  piiwi'i'  ti'  I'liriv 
,„„ti«.ii.-.ini1.     1"  «'  (''■■"'"••■'      , 

;;,;;,  iTiVi:  I '<•'".' i-fu-i 7'7"" 

.    ,.i  ,  i  .1  in  iwn  v.M.rs  n.r  ™.TviMK  on  tli,.  Im^i 

!;r;,:r;i,:  :;i.  ;-vi.i..i.  .i.--  <"•■ '-  --  •" 

1„.  «„1,1  with  all  rmivi'nn.nt  s|ivc<l. 

/(,.,;„M'>  riiiv/„SlMi.  11.:!.tl"M.nM,im;"" 

imviilili'  III  til 

I'.TnlMT.Wlit"''!"!'!'-""-    "»  »"  i"'"':,   ^,,    .„„ 

X   ,1 .isMit.iv^'   ,.n,n|..ns,,tnin   it   ^.-   '■"< 

.,  l,iM,vn.tlnitfnv.l.M>n-"t("tl™^ 

;„  slinnl.l  l..-iir  .,11  tlio  Imnlwi  Ml- ninil"'":""!";' 
K„,.  tin.  wiilnw  it  wMs  ,.,,nt..n,l,M  lli.it  tin;  tim.rr.- 

,„„,ivtli lu.nsnliim,  ni- 11 ''''''  I'"'''   '',, 

'    ■     in,l  tlni    in  tliis  w„>  tin.  ln,r,l..n  winiia  1 
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iiiiinli.nin'n.  lis  tlio 

Intivi.  iiroiiortiiin  "s  •li''  ''"fl'"^-  ,,   ,   . 

"""     '      '  ,.,i„,  trust  ,.Mnt..,olitniniin.' 

lioiiks.  ,li.ti.niiiniiij;  iiivi.st- 
for 


11II.1W1..I  *4l)il  I'or  takini;  ovi 
liropi.r  Irnnsri.rs,  oi".nin!.' 


:k  ,i..;,in,ln  fnrtln.rsnni  or  *o(M"'i-  -•;"-;- 
"0, |.nl  si„ii.rvisi„n  of  tlio  ostnto.  ,i,ivnn.„t  o  .m  ■ 
",.„„,.,.  ,.t,.  .'Tln.si.  snnis,  niini«nt.in!,'  m  .ill  to 
*U  ;is;L.,..rn,.l,vtln...or,,u.of,l,oos.a^o:.s 

,  ti.  itsi.ir  "    On  *i2t).tHH>  of  itn'o""'  ■•"■''•^'■'     '"   "' 


,„,  ,„iro.,s,innlil..  ■'   i>-  triisl,.|.s  ,.|,ar«i.,l  n«ainst 
ini.iinii.  *'^4(),  ami  .iK"" 
fur  i.iiinini.ssiiin.       Tin. 


if   tin.   triisli..-.-   -  ■■     " 

„ii„t   tin.  connis  *l.Vi.  annualh. 


sts  iif  tin.  aiM 


iliralion  wi.rc 


CAl'ITAI,  AM)  INI  i.MK,  ;1,-,,-, 

..r,l..r...|  t„  1„.  I„„i».  Iinir  I,,  ll, r|.ii,  mnl  Iniir  l,v  iIm' 

''''"'  !"'"  "I '"•"  t..  I,..  lliMl  ..nlimir,  „iii„„i„,„  „,■ 

!'  '•'•'•'"•'■i>"'  >"""r >i"l  1.,.  I„,rn..  I,v  tli,.t,.,i,„„  (,,r  Utv 

"1  til.'  Mh.,.,i,T  „f  „„y  ,,n>visi„ri  in  ||„.  will  shi.ttiiii, 
"  n.iiti,,ry  M,',.Mli,„,.  f,,  i;,ll,„.,l.,„s„  IMI.n  Cn  v 
'"'."'"'  "'■'•'■> I»l«'.  «.  •',  .-,1!.,  ||,„   |,.,,,l  |-r..»i,l,.,il 

ill     ;.■';'"";",»"■■"""  "''■*  "i'l'-'-nli""  is  nl.s,,. 

'!"■  >  .""."'  ' 'I"l"nninaliv,.,  I,„l   i„  „  n.n^l,  w.u    I 

lli'irk  It   H  „„l  ,1  Im.l  ,.nl,.,i„„  „,■  „.h„t  U  ,-ai,il„l  '..v 

IMTMilluiV-    „»    „„ui|,„    „.|„„    is    i,„.„„ xiMMHlilnn. 

!"    ""■'■    """    '"I'it"!    "Xl lilniv    is    luivlhiMtf    thai 

i»  «.Hn»r  In  l«.  »|„.,it  ■„„.,.  ,„„|   u,r  ,\\.  aiHl   i, „„. 

-x|"'...m,„-,.  „  „   11,,,,^   ,|,.,1    i.  ^„in„  ,„   rnn,r  ..vcrv 

;,".'"'■    ,      '"  "  ;•"'•>■    !■ "'   '■»»<■  tho  .hhllf...   i-,.r,.,iiMit  til 

•Ills  „l.s,.iv„|,„„.  siiiil:  'T  tak,.   it,  aii.l    in.l |   1„„|, 

sidP.  „Kro,..  tlint  ,1,1  strpss  is  tliLiv  l,ii,|  „|,„„  ,|„.  ,,„,,|, 

-viM-y   y™r;'    tli..    n..il    „.st    is   L.tw x|„.,„lili„.,. 

"'"'•'"'  """'"  <' t  "  nmtiiiii.iiis  ,1 aii.l,  as  „„. 

''"■'""'  •"  ""  "M> lilinv  wliicli  is  ,„a,i,.  ,„ |„,,  ,,||  .. 

Ihnislrnill,   V.   Viikils   (1111,-,),  ;)  K.   \\    o,|7_  o;;, 

,     ''"'' '■■■•''  '■'■  l"-"l"ii-imt  anil  iMiiiiiTiiiK  a  si|.-,.,vsi,ii, 

''"V   ' ""'   '■'   '■'■■'l""'l   "!■  tlK'   lilV- .in.'s   iMt,.r..st 

uiKlvi-  II  will,  an.  iiiiyahl,.  „„t  „(•  inwiii...      C„„l,- 

II  rllisli'll.    I     l.;i|.  (l.-,(i. 

As  lii'ln-iMMi  thf  I lii'inrii's  a  tnisti'c's  .■nsls  ami 

I'xpi.iisi.s  an.  Ki.|ii.|-ally  payalil,.  „iit  of  ,.„i|mis  /',„',  „s 
V.  m,,n,r.:  4  Ml.  M.  &  (f.  44S;  Cnirr  v.  S,;,l,n,il,, 
■-l>  Hcnv.  .■174,  1:;l'  If.  I{.  147:  ftr  ir,„„/\  /■,„.,.  |,  |{' 
11  Ki|.  l.w.  ' 

'I'll..  Hiaw  (,r  tnxos  is  iiii,.  „f  tli,.  thiniis  whiHi 
s  KHild  Im.  pniii  liy  the  tciiant  („r  lif,.  s,.  ns  tn  |,i„ti.|.t 
till.  pni|M.|ty  for  tlii.  ri.|iiain(l(.|inaii,     ,\s  hi'twi.™  him 

"'"'  ""'  "■ liMili'inian  tli,.  c.ni-t  «-i|l  not  allow  hi,,,  to 

i|...i.ni.  n.iit.s  fnmi  part  of  tlic  pniprrtv  wliil,.  h,.  allow- 
l«x<.»  to  acniniiilati.  in  anotliiT  pait.  H^  IhnUmi  '4 
O.  U.  ]i|7;  }),■  .Iniisir,,!!,,  (1IMI4).  ,T  o.  \v.  If.  (i-.i7. 

.\  lifi.-ti.nant  is  lialili.  for  all  taxi's  imiios,.,)  ,„,  tli,. 
laial:    In..,;,,,  v,  i;,,,  /l,;,il,;  (i  (Jr.  4.'!8;  Omi,  v.  H,it,l,. 
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EXECL-TOns'   AITOISIB. 


IH  <ir  7i:  hut  not  for  i-('l»>ii'^  iiccossnry  to  ovorooinc 
dilapidation. ■.  I'allerson  v.  Cn.lrnl  U,„.  ,u,d  Sarwas 
Co..  2!)  0.  R.  134;  Cnrie  v,  Cnir  (1910)  20  (  U  R. 
.■!7S;  nor  for  insurance  promiums:  7«  re  Be"?/  HH^W). 
1  ci,.  p.  829;  Re  (;»«"<»//;,«..»  (1917),  12  O.  W.  N.  2r.8. 
\  testator  diroctod  liis  executors  to  invest  *r,noOO 
„„d  pay  tl,e  income  to  his  widow  Un-  life.  I ''-.  ';;^t"t,. 
consisted  of  inc,.me-pr«lHcn,ff  securities  of  $30  0(W. 
and  a  larfie  amount  of  unproductive  lands.    Street.  .1., 

l„,ld  tl xecutors  were  hound  to  reserv,.  sufiieieni  pio 

.luctive  assets  to  secure  sufficient  income  to  pay  tlie 
t„xes  and  the  other  necessary  expenses,  and  the  mdow 
was  entitled  to  a  first  charge  on  these  lands  for  the 
.incon,e  taken  to  pay  taxes,  and  to  the  halance  of  he 
income  from  the  productive  assets,  and  to  haxe  the 
,;„,■„,„,  ,,,„ducin,.  such  halan.'e  set  aside  toward. 
Il„.  fund  of  *.')0.nfl0  ullimately  to  be  made  up  as  the 
l,,„d.  were  sold  accordins;  to  the  follownifr  rules:-- 
\<  laiid=  were  sold  the  proceeds  to  he  apportioned 
hetween  cental  and  inc.mie  hy  ascertainins  the  sum 
wliiel,  put  ,mt  at  interest  at  live  per  cent,  per  annum 
at  the  expiration  of  one  year  from  testator  s  deatli. 
,„,d   accumulated    at    compound    interest    with    rests, 

would,  witli  accum.ilaticms.  have  prmlu 1  at  t h.>  da> 

,,|-  iT.vipt.  tlie  amount  actually  received  from  the  salo 
,.!'  tlie  laiaW-  tlie  sum  so  ascertained  to  he  treated  as 
,.-ipital  ami  added  to  the  sum  therefore  s,.t  apart 
towanN  the  ifM.OOO;  and  the  residue  to  he  treated  as 
income  and  j.aid  over  to  the  widow.     In  rrCom<',n,, 

noun.  ■-'  (•.!..  H.  "><•'■■  '?'•  '''"'■'■'•  'i-"'''^-  "  "■  ''•  ^^■ 

''''  \  tenant  for  life  is  „ot  ol>lif.'ed  to  pay  any  part  of 
the  princiiial  of  iucumhrauces  on  the  hie  estate;  but 
lie  i<  liahle  as  hetween  himself  and  the  remamderman. 
lo  keep  ilown  the  interest  on  all  incumbrances  ont  ot 
the  rents  and  profits  of  tlie  estate.  When  an  estate  is 
M-llled  subject  to  a  charge  of  legacies,  any  interest 
,,avable  on  the  legacies  is  payable  out  ot  income. 
Milltoini  V.  Trench,  4  CI.  &  !• .  27(1. 


I'Al'ITAI.  AXD  IXCO.MK.  :!,-,? 

WIm'Iv  tnislcM's  111  liir.rird  ■„  insure  tlic  trust 
property  against  loss  ,  ■  ilpjiinffo  'iv  i\-  -,  the  premiums 
must  be  borne  by  iiio.  ne,  fie  R,;l.:„f,  (18!17).  1  Cli 
8/6:  unless  the  proper), •  is  i  mn-timuive  an.l  iiiciipabl,. 
ot  beneficial  enjoyment  hv  tbe  tenant  for  life  l.„„s- 
dnle  V.  Be.rchtnldt,  3  K.  &  J.  Ift",.  112  K  R  o;  \,„i 
sue  see.  23  of  the  Trustee  Act. 

Wliere  a  si'itied  estate  is  ehnrsevl  by  the  settlement 
with  a  life  annuity,  the  tenant  for  life  must  keep  ,1„wm 
the  instalments  out  of  ineomo,  and  is  not  entitled  to 
have  an  annuity  pnrohased  out  of  capital  to  satisfy  it- 
lie  Grant,  52  L.  J.  Ch.  r,r,2:  but  if  the  ineome  is  .insulTi- 
cient,  so  that  there  are  arrears  at  the  annuitant's 
death,  the  life  tenant  is  only  bound  to  keep  down  the 
interest  on  arrears.    Prince  v.  Cooper,  17  Reav.  187. 

Where  an  annuity  is  eharffed  on  both  the  ineome 
and  corpus  of  a  residuary  estate  it  is  payable  prim- 
anly  out  of  the  income;  but  if  the  income  is  insuffi- 
cient  in  any  one  year  to  pay  the  annnitv  and  the  de- 
ficiency .is  paid  out  of  the  corpus,  the  tenant  for  life 
cannot  be  called  upon  to  pay  such  delieiencv  out  of  the 
surplus  income  of  any  subsequent  vear.  In  re  Cro.rnn, 
Ferrers  v.  Crorfon  (1915),  2  Cb.  2!)n, 

Charses  for  tbe  services  of  a  guardian  iirl  litem. 
apiiointed  to  reiiresent  persons  unborn  or  unascer- 
tained having  possible  future  interests  in  a  trust  fund 
are  to  be  cliarged  to  capital  and  not  to  ineome  Re 
Lorinfj  (1!»17),  227  Mass.  392. 

If  there  is  a  simple  bequest  of  an  annuity  there  is 
no  doubt  but  that  the  annuity  must  be  paid  in  full, 
even  though  the  income  is  not  sufficient  to  pay  the 
same.  Croh,  v.  Wchl.  :!  Defi.  M.  &  (}.  993.  Rut  the 
provisions  of  the  will  as  to  the  paymi'iit  of  the  anuiiily 
may  show  an  intention,  on  the  part  of  the  testator 
that  tbe  annuity  shall  come  out  of  the  income  of  the 
lund  or  estate,  and  not  out  of  the  capital.  The  .'ciier-il 
rule  is,  that  if  IbcM-e  be  a  clear  gift  of  a  lif,.-i7tere<t 
and  a  reversion,  and  the  estate  |iroyes  iiisufKci,.iit,  thn 
life-tenant  and  the  reversioner  must  bear  the  loss  in 
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proportidu  to  liis  respective  interest ;  Imt  if  tliere  is  ,i 
Kift  of  an  aiiiiiiitv,  nml  h  residuary  ifift,  tlie  anmiity 
,misi  1)0  paid  in  loll.  <'Von  tlioiiuli  tlie  capital  lie  en- 
<.roaclie<l  upon:  //-.  See  Wnis.  Kxrs.  p.  V1V>.  wl.ere 
the  cases  are  collected. 

WliiTe  an  estate  is  settled  liy  will  cliarfieil  witli  life 
aiiniiilies  wliieli  tlu'  testator  was  ,,eisonally  liable  to 
pav,  tlio  annuities  must  lie  capitalized,  and  tlie  capital- 
m'-a  value  treated  as  a  cliarw  on  the  inheritance.  Tfc 
Mnffit.  :«l  C'h.  1).  X'A:  the  l.ilV-tenaiit  lieiuf;  only  honnd 
to  keep  down  the  interest  <m  the  capitalized  valu<'.  Rr 
Hanisnu.  4^  Cli.  D.  55;  Re  Bncoii.  (12  t,.  .1.  Ch.  44.V. 
and  if  the  life-tenant  pays  any  instalments  of  the 
annuities  he  is  entitled  to  a  ehar^e  for  the  amount. 
/;.■  llmriiini,  and  Bo  ISnroii.  aiipra. 

.\  tenant  for  life  is  not  hound  to  repair  unless  he  is 
under  some  ohlination  to  do  so  hv  the  terms  of  the  will. 
In  «c  Conrlin:  .'W  Cli.  D.  i:!(!.  a  testator  fiave  his  wife 
i-ertain  leasehold  properties  f.n   life.    At  his  death  the 
leas.^holds  were  ill  a  had  state  of  repair,  and  the  widow 
declined  to  remedy  their  condition.      The  remainder 
man   applii'd   for   an   onler  to   compel  the  widow  to 
repair  so  as  to  sat.isfv  the  covenants  in  the  leases  and 
avoid  a  forfeiture.     Kry,  I. ..I.,  said:    "I  ain  nnahle  to 
find  anv  principle  or  rule  of  law  which  throws  any 
ohlisations  on  her  to  do  this;  and  as  there  is  an  entire 
want  of  anthoritv  in  its  favour  it  is  clear  there  is  no 
,,l,li^'at.ion."    Cotton.  ^...^..  said:    "There  is  no  rule  of 
law  that  the  t<.naiit  for  life  is  honnd  to  do  repairs  o«t 
.■,r  the  rents  and  jirofits."    The  Court  points  out  that 
in  hi  ir  Foiiti-r.  Mi  Ch.  h-  72^.  no  question  was  decided 
helween  tenant  for  life  and  remainderman.       There 
leasel,(dds  were  vested  in  trnstees  on  behalf  of  a  ten- 
ant for  lilV  and  remainderman,  and  the  Court  held  it 
was  the  duty  of  the  trustees  to  kee).  the  property  free 
orfcitare  bv  bread 


from  the  risk  of  forfcita 

ill  ihe  lease,  and  they  were  eiiti 

applied  for  this  |mrpose. 


itled  to  have  the  rents 


lAriTAI,  AM)   INCOMP.  ;i.'i!( 

In  li(  re  Haiiii,/  (lK9;i).  I  Ch.  1).  )i.  i;7,  Kc^kcnii^h.  .1.. 
suid:  "We  very  iiciirlv  conic  t(i  this,  tliul  llic  Conrt  ,n 
-\|i|icnl  (lid  not  thinl<  In  n-  h'mrlri  incpcily  ilccidcil. 
Tlicy  (III  nut  say  sii  in  terms,  lint  tlicy  allcKcil  tlnil  il 
(lid  not  intend  to  ilccidc  tlic  (|iicsti(in  lii'twccii  tcniinl 
I'liv  life  ,Tnd  rcinnindcrnmn."  In  tlic  last  case  the  fads 
were  tlie  same  as  in  Ik  re  CiiKrtlcr.  and  Kekcwicli,  ,1., 
said:  "I  sJKinld  have  tlioiiidit  ol'  I  had  not  been  In- 
st rncted  liy  the  case  to  which  I  have  h referred  I  In 

re  Ciitilicr).  that  she.  Iieinjf  tenant  fur  life,  (infill  to 
kee|i  down  these  |ieriodical  |iaynients  which  were 
nccessai-y  to  her  occniialiiin,  not  hecansc  of  any  lia- 
liility  im|iosed  hy  express  words,  and  not  hy  anv  other 
rule  of  law  than  that  ex|ircssed  liy  tlic  maxini:     Qui 

sri.lll     ciiiiMnilKlii     si'lilirc     ihhrt     i'     nulls.'"         And 

;iiIlioii«h  he  rehictaiilly  followed  In  ii-  I'mivtiir  Iv  in- 
l.imated  that  it  was  tile  duty  of  the  tnistees,  having 
the  money  in  llieir  hands,  to  pay  the  costs  of  repairs, 
insni-ance,  etc. 


Wh( 


the  (inestion  arises  as  to   the  incidcn ,| 

the  cost,  not  of  mere  repairs,  lint  of  putliiifr  pmiicrtv 
into  a   hettcr  conililion   than   it   was   oriitinallv   in,   it 

would  seem  that  no  pari  of  tl osts  falls  on  income. 

Tims,  III,,  exiiense  of  feiiciii!;  waste  lands  srranted  to  a 
trustee  .for  the  lienelit  of  the  estate,  must  he  paid  out 
of  corpns  exclusively:  /■;„;■/  ,ij  Ciiilhii  v.  WiIIimIiii, 
1  Ki|.  (i.'id.  Where  it  liecanie  the  dnty  of  trnstees,  hold- 
inj;  a  trnst  fund,  to  make  iniprovements,  tlii'  result  of 
which  was  to  henelit  liotli  the  life-tenants  and  remain- 
dermen, it  was  held  that  under  the  circumstances  the 
trustees,  in  payinjr  for  the  imiirovements  out  of  the 
capital  of  the  trust,  in  the  exercise  of  their  disiM-etion 
properly  miKliI  include  as  a  part  of  the  expense  the 
loss  of  rents  while  the  w-ork  was  in  proKi-ess,  and  that 


iin  it(>m  in  their  proliate  acciiiint  charj 


.'n^  to  capital  a 


represenliuf;  such  loss  of  rents  and  crediting?  it  V 


income  slionid  lie  allowed.     ,l/o 


Ma 
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Ill  In  re  l{fdili»<,  (1897),  I  Cli.  876,  the  testator 
(liri'otod  his  exeoutors  to  maniiKi'  his  ostate,  ami  to 
retain  certain  leaselioKls  and  let  them  on  lease,  and 
pay  the  income  derived  therefrom  to  his  wife  for  life 
It  was  held,  on  the  constriietion  of  the  will,  that  the 
"income  derived"  from  the  leaseholds  meant  the  net 
income,  i.e.,  the  amount  of  tne  rents  after  dexlneting 
all  projier  outgoings,  and  that  consequently  tlie  life- 
tenant  must  !iear  the  expense  of  the  iiroper  outfio'^iRs 
in  respect  of  sround-rent,  rates,  taxes,  insurance  and 
other  outjroinRS  on  the  property.  In  the  ,iuds;ment, 
Stirling.  .1.,  dissents  from  the  view  taken  of  In  re 
Com  tier  hv  the  Court  in  In  re  Barinii.  He  points  out 
that  in  the  former  case  the  only  question  for  decision 
was  whether  the  tenant  for  life  was  hound  to  dis- 
charge the  liahililies  in  respect  of  repairs  to  property 
which  had  ai'crucd  at  the  death  of  the  testator. 

Somewhat  similar  is  the  recent  case  of  In  re  Tiil'h.^ 
(ini.")),  1  rh.  540.  A  testator  devised  liis  real  estate 
upon  trust  to  permit  his  wife  to  receive  the  rent>, 
profits  and  income  thereof  during  her  life  The  will 
empowered  th,>  trustees  to  "manage  the  said  est.ate," 
.™d  to  pav  the  "costs  of  mnnagement"  out  of  the  rents 
Mii.I  profits.  In  Wn  the  trustees  expended  tl.WO  in 
liaving  the  estate  surveyed  and  in  having  vejiair 
notices  served  on  leiiants.  The  estate  comprised  (uO 
houses  and  the  yearly  rents  were  CJ.IOH.  It  was  lield 
tlie  liahilitv  of  'the  trustees  formed  part  of  their  ex- 
penses ill  mMuaging  the  estate,  and,  having  regard  to 
the  terms  of  tlie  will  they  must  he  paid  hy  the  tenant 
for  life  out  of  income.  This  was  approved  of  hy  the 
Court  of  Appeal  {19ir)),  2  Ch.  1H7. 

A  testator  gave  to  liis  widow  "the  l.alan if  tlie 

rents  arising  from  my  homesteail  farm."  II  was  helil 
that  llie  repairs  necessary  to  kec).  the  huildiugs  and 
fences  in  the  state  in  which  they  were  at  the  testalo'  s 
death  must  he  imid  hy  executor  oet  of  tlie  rents.  The 
executor  was  ohliged  to  mortgage  the  farm  I'or  ifiVJ 
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to  pay  (khts  nf  tlif.  testator,  iin<l  it  was  li,.|<i  tliat  this 
must  lie  roi.aid  by  the  widow  and  tlio  mnai.idcnnon 
111  the  proportions  in  wliicli  ,.ach  lionofitod  nndor  tin' 
will    and  if  til,,  ainonnt  wliidi  oadi  was  to  oontrihut,. 

con M  not  1,,.  a^r I  upon  tlipro  should  bf  a  rpf(>rpnci> 

to  dptormino  tlip  samp.  Re  Rrowi,  Extali-  (IftOfl),  lit 
O.  W,  1{,  r»!l7. 

S.  dyviscd  lards  to  II,  lor  lifo  and,  after  her  lilV, 

lo  her  ,.h,|dr,..i.    !i   potitio |  the  Court  elaimiuff  .0  be 

allowed  lor  expenditiiivs  for  iieedcM  repairs  and  last- 
ing improvements  on  two  houses,  and  for  .>(;100  paid  to 
ii  tenant  for  improveraent.s  made  l,v  him  under  a  pro- 
nils,,  ol  the  testator  that  he  should  be  paid  for  them. 
Hoyd,  C,  held  that  H.  mijrht  be  reimbursed  the  $10(1 
that  bema-  a  debt  due  by  the  testator:  but  that  neither 
his  or  the  other  expenditures  could  be  a  eliar.'o  on  the 
land     "The  repairs  of  a  tenant  for  life,  however  snb- 
sumtial  an,l  lastim;,  are  his  own  voluntarv  act.  and  do 
not  arise  from  any  obli!rat.ions,  ami  he  cannot  eharue 
the  inheritaiiee  with  tliem."       «,.  Smith-;:  Trusts,  i 
O.  K.  olS.     Hut  in  Cniiwaii  v.  FnitoH.  40  Cli    11   SI'^ 
Kekewich,  .1.,  held  that  where  land  and  monev  were' 
ves  ed  m  trustees  of  a  settlement  for  the  benefit  of  a 
husband  .and  wife  for  their  lives,  and  after  their  death 
tor  their  children,  the  Court  had  ,;risii,al  jurisdietio" 
to  sanction  the  e.M.endilure  of  part  of  the  monev  in 
repairiiis  buiidinf,'s  whi,-h  were  so  out  of  repair  as  to 
make  them  uninhabitable. 

Where  real  estate  is  o;-ven  to  a  tenant  for  life  and 
IS  sold  by  the  trustees  under  a  power  of  sale  the  pro 
ceeds  are  capital  wliieh  must  be  invested,  the  life- 
tenant  heinj;  entitled  to  the  income  onlv.  St,.n-irsl„ini 
v.  ShreKslninj.  18  Jur.  397,  !)7  R.  R.  8(is. 

Where  speciHc  propert,  is  settled  bv  will,  withoul 
any  trv.it  for  conversion,  tiie  life  tenant  is  entitled  t" 
the  income  actually  produced  durins  his  lif<.tinh. 
whether  the  projierty  be  permanent,  as  in  the  case  of 
real  estate,  or  of  a  wastin^r  nature  such  as  leaseholds 


a 
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\  ini-t  riir  Hiilo  (.r  i-i'iil  •■slHli'  "1"!  si'ttliMui'iit  ><<  tin' 
,,n„.,.iMls  ..i.titU.  tlw  lifc-ti^niiiit  1.1  til.'  n'lits  until  sal.'. 
I--,l;,irr<il,l  V.  .l,;Tois,-.  ,-)  Mii.ld.  -J.'),  'Jl  H.  ii.  L'"S. 

•n.c  litV-tiMinut  »r  11  scttlo.1  .■stall.  tnk..s  nil  rasmil 
prntils  wliiiOi  nirnii.  iIimmh!.'  tlii'  tiiiii^  "f  liis  toinnry  lor 
lif,  ll,io.'M.r  V.  Iln!,sl,„lr  (1K7S).  «  <■  I;.  i>.  :■■"• 
•■,(1",  TIhis  Ii  is  I'liliUi^l  I"  all  ai.naal  imuliin..  siiiM; 
a.  i-niit  and  liav  :  r„i,>,,h,ll  v.  Warilhif.  K  A.  V.  (U.i; 
ivnt,  whi'tlicr  imvnlil..  iiiiartiTly  i.v  at  lo.iKcr  intn-vals; 
llnqstocl..'  V.  Hn,isUHh'.  Mi;.m,-  ilaniaifi^s  r<M.)vi.n.il 
rniin  t.-iiants  for  lii-oa.-li  of  .-ovonants:  Sohh  v.  (  «^^•. 
■'  Sim  :14:!  'Jl'  K-  H-  H''';  i'"inpi<nsnti"n  lor  waiviT  ot 
n.'slrirtiv(.'.-ovi.iianls.  if  iin|«>so.l  on  grants  liy  tlu' 
t,u.l,.,.s.  tlion^li  not  if  ini|ios,.,l  on  urants  l,y  tlio 
<,.|tio,-     (■„„■\n,^■.'n-<^lh■''h■lu^  Kii- (irn;.     M<.n,.y  panl 

,„  ,1  lif,.  Ii.nant  as  a  ,.„i|si,loration  for  lu plm,!.'  tin' 

.nrroiMliT  of  a  loas,.  bolonus  lo  tin'  litVtonant ;  it  is 
niiTclv  tlic  fntnro  di^ail  i-ont  paid  in  ailvnn.M.    or  tl.o 
„i,..x,;ir..,l  tirin.    /»  ir  //ii»/"/.r  (i;>ll^).  1  H'- "-»• 
\  tiMiant  for  lilV  lias  no  rif-'lit  to  lako  llio  sulistanco 

„f  tl slat.',  liv  openiiii;  niinos  or  Hay  lals;  lint  lio 

|,a.  a  riillit  to  continiii.  tlio  wovkiiifr  of  minos  and  rlay 
I,its  wlior..  111.,  antlior  of  tli,.  wifl  ii"s  porsonally  dono 
I  ami  sni-l,  niinos  or  pits  liad  not  1..-™  almndonod;  and 
|.„,  tliis  n.asoii,  Uiat  tl.c  author  of  tin.  jxiH  lias  mad.. 
tl„..,i  pari  ..f  11...  prolits  of  Hi.'  land.      Viur,  v.  I  «.,./'..". 
■'  Heav.  4(1(;.  .''lO  H.  «■  :!+■''■     «"  1"  I"'''""'  '    "■""    "'"' 
tliat  a  t..|ianl   may  liav,.  a   rifjlit  to  .-nt  an.l  soil  t.irf 
when  iKij.',  or  wl.i.r,.  tlior.'  is  n.i  ..llior  '...mI..  ..I  ..nioyin.,' 
11,0  lioc  «l,i,.li   it  appoars  tlial   llio  firantor  mton.l."  I 
sh.mld  !«■  ..n.i..v..d.    Vi,,,vin„rr  v.  C,M,n,s   .,  ,1.  A:  l.at. 
■i'll     Til..  latt..r  part  of  tli.'  prop.isit.ioii  fnrmslii.s  th.. 
to.ts  t..  I...  aiipli...!.     T   '""xt  1"'  >*'"■"■"•  '"  "'"  "'■"* 
pla.-..    Ilial  till.  Kraut"'-  intondod  this  partiou!       por- 
tion  of  tlio  snli.io..t-nialt..r  to  h.'  .■n.i.,y..d.     --'•'".it 
must  !,..  PI-.1V...1  that  tlior.'  is  no  oth..r  roasmiaWo  modo 
of  ..iiioMm:  .1   Ihai!  l>v  troatinst  tin'  produo,.  of  it  as 
fruits'  and  prolits  of  tl...  ..stat.'.    It  is  iiol  vrasto  to  con- 
Mimo  a  p.irti.in  of  111.'  inh.'rilan.'O.  whoa  tho  portion  in 
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MUCstion   is  .■viilciilly   iiit,.|i.l..,|  tn  lie  c.ii.inycil.  immI  I'llll 

not    iTiisoriiiiily    1 i.i(nc(l    ntlicrwisp   tliiiii    tlininifli 

such  mnsnriiiitriin.  For  inslaiii'c.  h  ilcvis,.  of  n  stone 
iimirry  to  ii  leimnt  "or  lilc  «„m1iI  lie  vnluclcss  if  the 
ilcvisci.  I'liiiM  not  (|iiarry  stone. 

A  tc'niint  for  life  hns  n  rinht  to  i-iit  tribes  in  the 
ordinary   eoursi.   of  j;,mi(I    f„restiy,   aiul,   a|inrt    from 

fiistcmi.  (his  is  not  waste.    .\i„|  tlie  pr Is  of  a  sale 

arising;  from  perimlical  eiittin.iis.  after  ileiliietinit  tlif 
expenses  of  replant.in;,'.  are  payable  to  the  tenant  for 
lifp.  l)(,shrn<,<l  V.  Mnfiniar  (IHfll).  :!  Cli.  :)()fi,  /„  ,,. 
Tn-rni-lldliir'x  Srillniii'iil  (I(IIL').  'I  Cli.  Il.'lil.  Bui 
apart  from  this  a  tenant  for  life  ennnot  cat  timhor. 
Ufiiiciiiinnd  V.  Ilimeiiinmil,  I..  H.  18  F,,|.  :)n!). 

The  rule,  as  far  as  trees  have  lieeu  hlown  down,  is 
that  in  t)io  ahsenee  df  any  imiiroper  eondnel  on  the 
part  of  the  tenant  for  life,  the  produce  of  tlie  trees  is 
lreate.1  as  capital  and  the  inome  allowed  to  (he  teu- 
aTit  for  life.  Where  there  hns  heeri  irreKularitv  of 
condui-(  on  the  par(  of  (lie  (enaiM  for  life,  leadin';;  (o 
an  improper  (hinninir  of  (rpi's,  tliim  (lo^  severe  rule  of 
(lie  Court  hns  not  infrerpient  y  been  put  in  forcp,  and 
he  .a:e(s  no  intpresi  for  his  life.  hn(  (he  wlicdp  of  (he 
prodiii-i.  is  carried  (o  capKnl  and,   no  rionbt.  on  the 

f;roun<l  (hat  in  cases  of  that  kind  tl apital  has  be,  n 

rpdncpd  by  reason  of  the  cuttiuir  befori,  the  timber 
was  ripe  for  the  juiriiose.  In  re  II(iriiK„,i\  Tni^li 
(1SS+),  lis  Ch.  Div.  o'.'l).  2l'S. 

I!.v  an  onler  of  the  Court,  niaile  in  ISIIII,  the  triistc. 
of  an  estate  was  given  liberty  to  cut  and  sell  timber, 
wood  and  underwood  "in  a  due  and  lu'oper  conr.-e," 
the  net  proceeds  of  all  trees  in  tlie  nature  „(  timber 
fe.Ncept  thinninirs)  to  be  treated  as  capital,  (he  income 
from  which  was  (o  be  (laid  to  (he  life  (enaids.  Karly 
in  ]i)18  there  was  a  large  quantity  of  larcli  on  the 
estate,  about  3(1  years  old,  wliiph  in  the  ordinarv  loiirse 
would  not  be  cu(  for  anodier  .'ill  years.  The  war  au- 
thorities  required   this   (iuiber   for   pit   purposes   anil 
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«",(•  willinit  tn  i«i.v  a  liri pial  ti>  the  valni>  of  nm- 

lured  tii'cs.  Till'  ri>iirt  appnivcd  iil'  n  sale,  tlic  wmxl 
was  cut.  atal  Ci.Trw  paid  into  Coui'l.  The  life-teimnts 
claimed  tlie  whole  of  this  sum.  .\sthury.  .)..  said  thai 
the  order  of  T890  mrist  be  eoustrued  with  reference  to 
the  "due  and  proper  course"  prevalent  in  18!>0.  which 
was  to  cnt  trees  at  Iheir  fiO  years  maturity.  The  pre- 
si  It  cutliii,:;  at  half  maturity  was  due  to  exceptional 
war  circumstances,  and  was  not  a  normal  euttin;.'  with- 
in the  order.  Tieing  due  to  an  except  i'-nal  and  for- 
tuitous event,  the  cutting  was  in  the  nature  of  a  wind- 
fall within  /"  re  IlnrriKnii's  Tnis/."  and  tlie  proceeds 
must  he  allocated  hetween  cai'ital  and  income.  Tn  the 
peculiar  circumstances  of  the  case  the  affent's  com- 
mission on  the  sale  and  the  costs  of  replnutin?  were 
ordered  to  be  deducted  out  of  the  snm  realized,  half 
llie  halanee  to  be  capital  and  the  other  half  paid  to  the 
life  t.'uauts  as  income.     In  r.-  Terry   (191S),  W.  N. 

■Jin.  -j::!. 

In  Hartlctl  v.  PirU'rlnfl  (Wl.')).  113  Me.  Wi.  the 
Court  held  that  the  general  rule  that  trees  cut  and 
sold  are  treated  as  principal  and  not  income,  and  that 
a  life-tenant  is  guilt v  of  wiuste  in  cutting  trees,  is  not 
apiilicahle  to  trees  on  wild  land  which  is  kept  and  held 
merelv  I'or  the  produce  of  saleable  timber.  "These 
lands 'are  held  for  incmie-producing  purrm.ses,  and  the 
„m1v  income  derivable  from  them  ordinardy  comes 
from  tlie  cutting  anil  sale  of  marketable  timber  trees. 
The  bec,iiest  of  the  income  of  the  trust  estate  in  tli.is 
case  consisting,  as  it  did  in  considerable  part,  of  tim- 
ber lards,  contemplated,  we  think,  that  the  income 
shoul.l  be  obtained  from  the  cutting  of  trees,  or  the 
sale  of  stumnage  rights."     The  Court  laid  down  tlie 

following  rules: 

1.  That   the  income  derived   from  the    cutting  of 

trees  or  the  sale  of  stumpage  rights,  belongs  to  the 

life-tenants  and  not  to  the  remaindermen. 

1   That  the  trustee  is  to  operate  the  timber  land 

without  strip  or  waste  of  the  rights  of  the  remainder- 


"AITIAI.  AXn  I.S((IMK.  305 

>n<'-i.    lie  mns;  „p,.r„tc  B«.onli„„  t„  ,h„  ,,„ pts  „r 

ffoo,     ,,r,.sh-.v  nml  not  so  as  tn  r,.,l„..o  tl,o   „„„,  i  v 

no  In.''"*.' n"""  ""  ";■'""■'■  "'^'  '"■"'■  »"  "•'"■!'•  "'"1 
"  ».or,.,  „(  the  p,,„.„,.,|s  „,■  „„,,,  ,,„„i    ,  I       , 

sine  .  tiM.  ,■„  „,„,.n,.,.„,pnt  of  tl.o  trnst  of  a,„i|al,|„  „,„r. 

|iam  lo  the  life-tenant. 

Exeept  as  lieroinhoforo  ,nent.ione,I  nnnerals  .la„,l 

n  a  sinnlnr  position  to  tiniher,  inasnineh  as  hein,;  in, 

.odde.1  ,,,  the  soil,  tliey  fonn  part  of  the  inhe  Man 

(ampbell  v.  Wnrdinu;  8  A.  C.  B«,  fi4n 

A  Kift  for  life  of  tilings  ,»«  i,,]<„  „,'„  ro„sn„n,i,h-r 
a.s  Krnin  and  w,„e,  if  spenfie,  is  an  absol„,„  „in  ,„■  ,„; 
I'>-"P<;it.v;  l,nt  if  residuary,  tlio  tinners  nu,;!  he  s  d 
and  tlie  in^rest  ,,f  tl,e  proceeds  paid  to  theUlr^' 
life  namhll  v.  Uns.srll.  ■^  Jferiv.  1!I4.  H'annin..  stocl^ 
and  implements  of  l.us.,an,|ry  are  not  tliin.r,  1,  ,, 
nsa  co„s,w,,oa,y  within  this  rnle,  an,]  the  lif  .-tenant 
IS  only  entitled  to  tlieir  use.  Grove,  v.  Wrlnhi.  2  Kav 
,,;,  ■  ,    ;  ■  '  "'■^".""''  V.  Ifnnis,,,,,  I,.  IJ.  ,:i  ].;„    j.,., .  „;. 

^ a  rT*' ''''■'-•'' '"''^  "■'''■•>''' ^■■"'^^^^ 

ior  I  fe  and  ,t  was  liel,l  she  took  alisolutVlv  the  wine 
whiel,  1„.  testator  had  for  liis  private  use,'  h„t  a  life 
interest  on  y  in  I  hat  kept  for  the  pnr,,os  „  tra  le 
Phillip.'^  V.  Heal,  :]■<  Beav.  2',.  1.^8  R.  R.  fiifi 

Where  a  will  .rentes  a  life  estate' in  ,.l,a|tels  the 
exeentor  ,s  discharged  when  lie  hands  over  sn..h  oliat- 
els  to  the  tenant  for  life.  The  tenant  for  life,  and  not 
he  exeentor,  then  becomes  liable  for  them  to  the  p  r 
on  entitled  „,  remain.ler.  R„  .!/„„,,;>,  U)  P  K  08 
1  he  old  praetice  of  the  Court  of  Chaneerv  was  to  ;e- 
-lU.r..  the  tenant  for  life  to  give  se.Miritv  for  tlie  pro- 
tection  of   the    remaind,.rii,an.    but    sneh    seen ritv     s 


KXKrrnniH'  .uriUNTH. 


sIh'Wii. 


il 


iill! 


C.iiihiill  V.  .S("»i'.  1  *'""•  -**•'' 

Tl„.  .nKKcstini,  n.lHtinit  t„  .lii.lt-U  si.ttlcl  by  w...v 

.   .' mlM.,1..  vol.  1,  p.  4U.  .muHOv   Iha.  ..M  ,.  ,.x...^ 
„„■•;  ,>ss..nt   ,„  tlM.  poss,.ssin,,  olMhe  l..»t  t»k..      h 
l,m.r  nmv>'b.,MmKi,l,.,v,n,s.»k,n..1."  trust    » 

^"*\VI,..n.  a  trust,.,,  bus  iuvest..,!  iu  >"''">""";:":'';;, 
v,.st,n.M,ts,  HUd  tl„.  t....aut  f,.r  '"•. ''"'^ ;'";'■',';';. '., 

,   i,!,,,!   ■„,   ,.,..,u,i,.,l,.r  ,-auu.,t   r-.c-vr   Inu.i  the  I..' 

,,,!„., .X, fim-,, whirl,  has  1...,.,,  paul  t,. 

\  ,  1  Ihis  rill,,  applii's  wh,..-,.  lli«>  «'....'■  1""'^""  '" 

r,,,'    ;,::'.^^^ir.■-n.ashi...s..lr^.ta^^ 

■  ;,:  s  ,>f  i..™,.,...  /« .. //'.y- o!'i--)  1  CI..  " 

si;  ,vU  a  trus,..,.  US..S  a  part  .,nh,.  ,.«P,  ..1  ....  1  .s 
„w,.  hnsiu,.ss  a..,l  rcalu-.s  pr„f.  s  ...  .x.-s       "  '       ; 

';,;,„i,s  arc.  1..0.......  a...l  u„t  ....pltal.     Sl.„h-  v.  (  /» ' 

(11108),  1  Ch.  r.'j-.'. 

nivi,l..u,ls  ,...  stock  or  sha>...s  a.-,.  p.-,.sun.,.,l    n  I, 

,,a!i:.ut,,r,....-.-...tp.-"tHs.«...i..ii-t™>.M.s^...t.h;i 

„  .,11  su,.l,  ,vivi,l,.i.,ls.    /'.■/.'■  V.  .I-k/,t.s"».  !..  ^""-  -*'■  • 
t!       1        4.    Hut,livi,l,..„ls.l,.,.l..-ll..;f..n.tWdoaU. 

,r    ho  testator  aro  ..apltal.    !<<■  Krn-och.m,    (U  N.  \  ■ 

a     Tl-  litV-t.M.a,..  is  also  outltl-.    to  auy  bonus  ,h^ 

„l„,,„l  „„,  .,f  .„rr,...t  profits.    Pn'stou  v.  MeUdU.  lb 

Sim.  in:!,  w  R.  l{.  4"'-  .,,         I- 

Hut  where  the  ,.,....pa.iy  lias  the  power  ,..tl.er  ol 

,,is/rl;?,l^thepvoli.sas.Uvi.h.,.as.,r,.f^..n-eHM^^ 

,1,..,,,  i„t,.  ..apltal,  a..,l  tl.,'  ..mnpm.y  V"'  ">  .'■'^"    "' 

<     ,nv,.r,  su,'l.  ,.se.-,.is,.  of  its  power  .s    ...ulmK  on  al 

:.r„i,s  ii  t,.r,.s.,.,l  uiuhT  the  testator,  an. h-onseipuMitv 

':,;,„  is  „ai,l  bv  th,.  ..oinpany  as  .liv  ,l,.iuls  «"os  to  t 

tenant  for  life.'an.l  what  is  paid  by  ih,.  ,™.I.a..y  to  .!>■ 
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■HIT 


"r"iu!'n;I:;;:r":"r'"' ""-i'--""!' -..•.■ 

r  .    ..  I  ""•■k. '■<»»■>■.  U,  .1,,.  l,on,.|i,  „r  ,|,.,s,.  i„ 

1/./I!"m^^/'^'m""--'  '■""'   "■""   '■""'"'•■•''   i"   /»   '■'• 

■'■<>■  nmMi„„||y,  ,,„.,.i,,.,,  i„  ,,:,,,'  ,.'''.■  '.""'  "" 

f 'I  "  .•..iiM,.ii.,n  „r  ,,,s,.s  „„  ..v,,  '■  VI  ■ 

" -••-''-/'"w/wj'n,^;;;,^':;;'^"" 

/'"•;■;:  '"■;  t""-;'"ii''"i  ..".v,n,.Mts  ,„.,.n,ii,,-  „.i,     , . 

:i:':;,r":;  :.:::;,;ir'n;: "" ""'"-'^•^ 

'"7 " !"|  p.. '"m:'';..:,;:;'';;:';;l;::i- ;;:;;;'•; ;;;: 

'■"■•.l»n,.,.  with  t|,„  .\,.|  MS  ,i|,„li,.,l  „„  ,1     """'  '"  '"•■ 

-„:^„:;:i;::;:'''^:l;-;ti- -i;-:'  -:-,;;;■  ^j 


■Mi 
ili'tprnrmiiiit  ' 
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,,.  r,..p,.rtivc'  riuhts  (.r  tlin.'O  I'lltitlP.!  to 
„„.  i,„.,„„„  ,„„1  to  Iho  prinniml  of  trust  r.n„l»  p»tH  - 

1,0    B  lon^  tim.  ««o  in  this  rommonwonlth.  r.hI  oo 
" ,  n.lv  foUnw..!.  'is  to  rognH  onsb  .l,VM,l...,rts.  howou. 
„^     nl  i.H'onio,  nn,l  stork  -livulon,.  -.  Imwovr  nm.lo. 

:■  „7     .;.  X-.':V -y  ,,,  its  „pp.i,.«.ion  .o 

,r,  .rv  on^.s.    It  has  r iv.l  illustrat.ons  m  mnn> 

Zos    molvin,  ..  «r....t  variety  of  fnot*:    /../-^ 

V   ;""»   IK!  Mass.  r.S.    Tho  Court  always  looks  at  the 

ub/t'n'e  of  .1,0  trausaCion  -n.-  <;u,u  ,.s  ionn  an 

,l,„.s  not   sulTiT  itsrlf  to  ho  IranioUc.l    >>    tl»'  ".ui.os 

J„l        r  in  its  .Hson,.,.  tin.  payment   ,s  one  out  o 

ll     1,  n  ;.  is  tn.a1,Hl  as  SU..1,  no  matt.-r  how  , 

:::      :.l,.m,n,inal,.,l.     Itut  ifin  truth  it  .s  pnynn.nU. 

rninifs.  then  it  is  .lonmoa  ino.un...     As  yvn.  san    i 

X  'v.  /„■,.»...  nc.  Mass.  -,r,8.  'Tho  snnplo  M"-t  on 

in    .V  '  V  oas,.  is  whotln.r  tho  dislrihution  ma.lo  l,y  Iho 

'orponilion  is  .>f  monoy  to  he  spont  a>  ,n.on,o,  or  |s  ol 

1  „,  ho  hoM  as  a,;  invostno.n.  in  -l-  ;-T-.-"-; 

t  has  boon  hohl  that  .livi.lon.ls  "I    'M'"''"''""  "!  "      '; 
,.„,,„i,.n  aro  oapitui:   (Hlh'.l  v,."';""'- '"•  V' ,J  ;X 

78.    Whore  tl.o  surplus  or  umhvnlo,!  r-""!  t    '   - 
have  heon  cnph.vo.l  in  Iho  onlar«.™ont  ol  tho  oap.tal 
invos  ment  J  tie  oorporation  an.l  havo  b,.oon,e  do- 

".edZ  its  physioal  plant    then  a  .K-vioo  to  aeootr. 

„lish    tho   transforuuition    ol'   such   assots    mto   stn,  K 
!:Hv!;u,s;yfortl,ohono,itot^.xis|in.sl,nr.O,old,^.-- 

,„onlv  will  bo  troatod  as  a  st  :k  and  not  a  oash  dn  i 

;;;;;;;!:  /)„,„,./ v.  ii-////«.«.ooi  Mass.  .„  !;»«"-/- 

lliihliiH.  Uv,  Mas.  4(11." 

Whoro  a  dividend  is  declared  on  shares  ma  cor- 
porlt!;.:  which  aro  hold  in  trust  to  pay  >  -  j;-;™ 

0  one  for  life  with  an  ultimate  romamdor  of  the  prm 
cinarto  auothor,  an.l  whore  tho  vote  of  the  director, 

f'th       -I-ation    recited   .l,at   snob    ."vu'.nd   wa 
: 'lolrod  out  of  accumulate,!  surplus  ProA  «  "f  '^^ 
company."  which  rerital  is  true,  the  who  o  of  tbe^lu  - 
dei«i  must  be  treated  as  income  and  paid  to  the  boue 


'  i>ri  i/«i,  ,i>i)  i.\(  OMK.  ;)tiii 

IS  pnjahli.  ,„  «|,„r,.s  „(•  ,„„„i„.,.  „„rp„n,ti„„  „nd  tl,. 
whnio  ,  ,v„l.,,j  „„„„„„,   ;„  ,.„,,,„  ,_|  ' 

►  l„.r,.  „l  *10(.,    0,„„.  V.  Un,„;n,a„.  -a  Mn»,.  alJ! 

wlu,.|,  r„y«lt„.„  „•„,•,.  p„y„ , ,„  ,„„,  |,i^  J 

rm„  Mm,.  ,,,  ,„„...    Tl„.  „.„st,.,.  r,.,.,.ived  th,...  rovnl- 

ti.xf".-  hi  ,.,.,,   j-«.-s,  an.l  tr<.nt..,|   t|,p,„   „,  ,.„„  tal 
myjn.,,0  ,„,.,,,,,.,  ,,>,h.lir,,,..,,„,,s.     Thol„,,~ 

":      ■y"l'"Hm,,.).,»„Ml:    -rhav „„.  t„  11,,.  ,.,m^ 

that  Ih..  oaso  ,H  ,,„„  ,„  „. I,  ,„„  „„„„„„s  ,,.,.oiv,.d 

""M  h,.  n|,,,„r  „,,,Pd  l„.„v,.,.n  ,.„|,ital  an,l  inr,„n.  in 
my  <lnn,.p  wMh  th,.  n,lo  l„id  ,l„wn  i„  /„  n-  r/,,,/.,- 
/i.M'.v  rn,.s7s  (iss;)).  24  Ch.  n.  (14:!. 

"In  that  <-aso  tlio  ..stntn  ha,l  ho,.,,  giv,.„  t„  tnist,.os 
with  ,M,«-,.r  to  <.„„v,.,-t  at  sn,.i,  thn,.  as  th,.v  sa«-  fit' 

and  pay  „„.„»„.  t„  a  lir,.-t,.nanl,  an,l  „n  th,:  ,h.alh  „ 
!.■  Iilc-tonant  t„  divid,.;  and  it  was  hp|,l  that,  whon 

the.  eo„vor.mn  Hid  ,.,t  tal.,.  pla,.,.  ,nthin  ,h,.  V  av  " 
|l'.;  «or,.,.e  of  th,.  ..x,..ntor's  dl.,.r,  tinn.  tholM.hlin^ 
."■I"..  ,„  their  „p,ni„n  i„  „,„  j,,,,.^,.,,  „,.  „|,,  ^,^,^^^^ 

■lOldinu'  ••anio  to   ho  mitivM   it   «li„ul,|   1„." 
i".'      '■■  •■twou  rajiital  and  iTwiun,.  in  tli,.  pni- 

\:  V  '  '  "'"'"!  """I'l  ' I-  t"  an  assnni,.,!  inoome 

,,',:'  tI'  '■"",*••  .^'"'  y'"-ly  '•™'^.  !■'■"»,  111,.  t,.stat„r's 

'I' nth.    The  ™l,.  IS  nianilVstly  fai,  an,l  l,as  I „  „,.t,„l 

iipon  in  many  analogons  rasos.  In  o„r  Coart  the  nil,- 
ms  hoen  vari,.d  hy  sah.stitntin,.  f„r  r,„„.  ,„,,  ..,.„,  „ 
IcKal  rate  of  intorost.  liv,.  por  e,.„t 

tivp  "tf''-''?  "";ass,.ts  nr,.  in  Ih-ir  natnr,.  nnprodn,.- 

from  t)i,.  ,.nd  .,.   ,ho  oxooator',,  y.ar;  hnt   wh,.n   th,. 

ta,.  ilate  of  tlio  iloath. 

I.A.— 24 
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■•H.TP  til.'  U'sMnv  s»l,l  Lis  p.-..l»Tty  for  a  pri.'e 

partlv  ca    tl  ana  partly  inborn-.    If  tljo  --";-'"'; 
;::n-able'  to  ascertain  the  anunmt  to  bo  P-'.    ;    ■. 
I,  nrcsumcd,  miRbt  have  discountp.l  it  an<l  the"  i" 
:jHZtmn  received.    This  is  pro.is.-lv  wba    was 
done  by  tl,o  rule  in  question.    The  t™^  ^aintal       t 
present  valne  of  the  money  received  as  at  date 

'''"onlppeal  the  Conrt  was  eqnally  divided    (larrow 

vhonld  be  treated  wholly  as  income.  Re  KtrUami 
(lOlfi).  ;!7  O.  L.  R.  Sfifl. 

Bonuses  declared  by  a  life  insurance  company  on  a 
policv  are  ..apital.    ifndomM  v.  In',„e,  8  Ch.  1).  ini_ 

Wln.real,.soccursintru.fnm1.t^e.c^ 

::;^:,;:n!:d^::!;we::;iJ^fMr:\:!::dremainderm^ 

h  add  n/  he  amount  actually  realized  from  the  secur 
ih-  to  the  amount  of  interest  theretofore  received  by 

fioq  followed  in  In  re  Phmh,  27  Out.  R.  fiOl 

■  mere  the  trust  estate  consisted  of  a  mortsaRe  on 

whirti™  Interest  was  re^darly  P.f  ; -^,;'    ^K  ^'^ 

the  securitv  was  realize,!  at  a  ''""''•ll^™^!'' '"';^- 1^,, 

wich.  J.,  said  he  preferrd  the  pnnc.ple  of  ^^'l]^Z\ 

nsS->^    -yi  I.  J.  Ch.  432'.  to  that  of  In  re  f"'' ^'-      .^ 

,';    ;n:it..our  to  find  --e  .principle  con  amcdn. 

he  cases,  or  at  all  events  not  inconsistent  -^^th  them. 

which  mav  be  applied  to  the  facts  of  the  present  case^ 

I  tve  before  me' the  old  case  of  Tnmer.^  Ne,cpon 

(18461    2  Ph    14.     It  was  a  case  of  a  bond  suen  r,> 

win  as'piurof  the  residue  of  the  testator's  estate.   No 
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;r     "  ^'"'t  "''''■'•vation  was  bv  the  wav     'Rnt 

Zr^     »f  ■!""''  '""=''  the  testator's  death  '     4nd 
then  he  so  ved  it,  or  rather  p„t  it  i„  tl,o  wn     of  ih, 

he  tenant  for  life.    That  would  not  work  here  bZ„  e 

'.Xielt  t  i    "'"  •""  ''•'™  '•''«'i^«'  '''"Oh  is  not 

T^    e^  „  "  :!i;'    ''.';  ^"":T'  «"<J  «"-"  of  interest 
wh^tTs   hi  f       r      """^  '"'  ^'"••''•toinod  in  some  wav 
«  hat  IS  the  fa,r  division  between  those  who  are  entitleil 
to  interest  and  have  not  reeejved  it  in  f,,747  'w 
who  are  entitled  to  the  eapital  and  wi,,  not  ^    ii^e 

lojrieal  wa>   of  doalinp  w.itli  that  is  t„  apportion  thp 

~  which-""  'r  '■'«*•"'">■  «"* ^'-t-™  h"tw 

estates    which    are    bene«oiaIIv    iiiferpsted    in    lh.,t 

;™r:  Tor  nr*"*''  -'  ir  *™-*  f-  "f.  -  -^-s's  v 

he  e    a  e  o    ti,!'  '"     "^™''''  ""  """  """^  '"'"''•  --""l 
The  r„»I  .        «n'«in.Iermnn  on   the  other  hand 

eeived  r„!^     \        '""'r'  '^  »  '"""nt  f"-'  lifo  has  re- 
euxed  money  he  mnst  .sive  credit  for  that;  hut  what 
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f  .100.  not  depart  from  the  ^^^^'Z.i^^o^ ^Z  ^ 
,.,  t'oslcr.  but  the  -''P"«"'*^°7  *J^\*  tlZ"^  rircum- 
that  it  is  o„o  only  to  he  "PP'  "'> '"  J^^^P^Xn.  1897. 
stanees,  and  in  the  '•«-  f^  ^^^^^'^  ;d  Vn  opinion 
154.  SUrling,  .1.,  appears  to  lu^^e  in  m  ;  ,,,„,^5 

„,„t  ,„e  apportiomnent  >"  ^*  '^^f;;'  TpoBsession 
to  be  confine,!  to  the  '''^;.<'f^„"^Xf  commend  itself  to 
That  -'-f 't;- ;:e  t trt^nmunt  which  has 
mv  mind,  m  tm  \nv  r,  „,f;„„„,i  between  capital 
boVn  recovered  must  ''P  ^.^^  *';"an  on  tl  dne  at  the 
.u,d  income  in  P'OP"--*'""  *".*;%""' ct  of  arrears  of 
<!ate  when  it  was  '"■""J";"'',"  T^  J. ,  ,„  ,,  Alston. 
■„„„vest  and  in  respect  "f  P""''.'^f 

,„  the  capital,  «"'';.^/"* '"",', ^,„e  wav,  where  trns- 
to  the  tenant  for  '''<-,  .^;' /„';.::  ^'^.i  ;,,bsennently 
toes  of  a  mortsinKe  debt  f""  '^'^.' •  ^^^  j^„  balance 
sell  the  property  for  "-""•  *"^J„^tX  „  the  capital 
-  to  be  paid  to  them  ..  an  »^-  ^"J^^..^,  „f  the  trnst 
„f  the  trnst  fund.    *  or  as  an>    i  ^ 

„„,.rty  w,.n,d  have    "J';  ■;-;^  „  'U  life  only 

'""•  -"-•  •  -.^-i  income  costs  which 

As  10  trnstees  chnrpiifT  a^nm      ~  <•  ^ 

„„s;M  to  be  borne  by  capital,  see  I'>  re  ^¥eau. 

'^^,.,lsw,i,la,estator.avehisp~«^j^ 

,,,  ,HV  will,  -"'t  ;Tf  iiMirarc  "n  the  life  of 
consisted  of  a  T-l-y  "  ^J"  ^^^^  to  the  life  in- 
another  person.  suKiect  to  a  -  r.Ka«e^^^^_^  ^^  ^^^  ^,,^ 

suraiice  company.    1  lie  exetmoi 
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prprniums  an.i  tlie  interest  on  tlip  in<.rtitaj?o  ,mt  of  tl.o 
personal  estate  until  the  death  of  the'  assured,  when 
the  msuranoe  money  (less  the  amount  of  the  mortgaffe 
(leht)--was  paj-i  to  the  exeeutors,  Tt  was  held  that  to 
the  extent  of  the  amounts  paid  out  of  the  ineome  for 
premiums  and  interest  the  fund  must  he  regarded  as 
mcome  and  be  paid  to  the  tenant  for  life,  with  interest 
on  he  sums  so  paid  at  four  per  eent.  per  annum,  and 
that  the  balanee  of  the  fund  must  he  apportioned  be- 
tween ineome  and  capital  aecordin^  to  the  principle 
laid  down  in  Itc  Chesterfield,  24  Ch.  D.  64.'?  viz  ■  bv 
nseertainiuff  tlie  sum  which  put  or  at  interest  at'  foii'r 
per  cent,  per  annum  on  the  dav  of  the  testator's  ('^atli 
and  compounded  yearly,  wouid.  with  such  accumula- 
tions, after  deducting  income  tax,  amount  with  the 
accumulations  to  the  amount  of  such  balance,  and  the 
sum  so  ascertained  is  to  be  regarded  as  capital  and 
the  residue  as  income.  In  re  Morlry,  Morleii  v  Tlnia 
(1905),  2  Ch.  738.  ■'    ■        .' 

WTiere,  after  an  audit,  the  executor  or  administrator 
has  received  no  fnrther  assets,  there  is  no  occasion  for 
any  further  audit:  In  re  Varet's  ff.f'nfclT.'iN.Y.S.  .wg 
And  where,  upon  an  audit,  a  Surrogate  Court  .Judge 
finils  a  balance  in  the  hands  of  an  executor  or  adminis- 
trator, any  beneficiary  entitled  to  share  in  such  balance 
IS  entitled  to  bring  an  action  upon  the  footing  of  these 
accounts  just  as  if  they  were  settled  accounts,  in  case 
due  iiayment  is  not  made  by  the  executor  or  adminis- 
trator; or  he  may  make  an  application  for  an  adminis- 
tration order  if  the  cireuni.-tances  warrant  that  course 
Ii/rell  V.  Tiiroll  (ini8).  -t:!  O   T,   R   "T-t 
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CHAPTER  XXX IV. 

t'OMPE.SSATIOS   TO   TBrSTEES. 

(1)  Generally. 

(2)  TiCgacios  in  lieu  of  Commission. 

(3)  By  whom  Paid. 

(4)  Amount  Realized:  How  Calculated. 

(5)  Amount  of  Compensation. 
(G)  Miscellaneous. 

; ; )  GeneraHii- 

In  England  tlie  rule  is  tliat  executors  and  admin- 
istrators cannot  charge  anything  for  their  services. 
This  is  upon  the  princilile  of  equity,  that  a  trustee 
cannot  profit  bv  his  trust.      In  Ontario  the  rule  was 
first  relaxed  in  "favonr  of  executors  and  admmistrators 
bv  ""  Vic  ch  93,  sec.  47.    This  provision  is  now  tounfl 
in  se'ction  67  of  the  Trustee  Act,  and  has  been  extended 
to  guardians,  and  trustees  other  than  personal  repre- 
sentatives.    The  section  does  not  apply  where  the 
allowance  is  fixed  by  the  instrument  creating  the  trust. 
Although  a  next  friend  is.  in  some  respects,  m  the 
same  position  as  a  trustee,  th.s  section  does  not  cover 
his  case,  and  he  is  not  entitled  to  compensation  or 
remuneration.      Vann  v.   Canadian  Colored  Mills  Co. 
(iniO)    ''I  0   L.  R.  144.    The  section  applies  only  to 
express  trnstees;  and,  semble.  a  partner  is  not  a  trus- 
tee at  all.    Livinqntone  v.  Livinffxtone  (1912),  -•>  I'- Jj- 
R.  24C,  32  0.  L.  B.  440;  Mack  v.  Mack,  33  C.  L.  J-  400 
The  right  to  compensation  is  a  statutory  one,  of 
which  an  executor  or  administrator  should  not  be  de- 
prived unless  there  be  serious  misconduct  or  misman- 
agement.   Simpson  V.  Hon,e,  28  Gr.  p.  9.    "I  do  not 
know  that  it  has  over  been  determined  that  where  the 
ncconnts  are  in  fact  accnrate.  that  the  form  of  them 
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has  ovpr  subjert,.,!  ,.N,.,-„t>,>-s  to  !i„l,ilitv.  „nloss  ti„. 
eo.,f.,s,o„  l,„s  bo,.„  ,lesi„,„.,i.  ,„•  1,„«  b.o„  .„H,  a.  , 
..«™«tat..  a   s„it  "     .v/,.„,7/„„   ,     „,y,„„  ' 

I'-  ■^(!»,  per  Proudfoot,  V.C. 

The  fapt  Hiaf  mi  oxoruUn-  w„,  „„s„,.,.„„f„l  in  ,.sf,b- 
lif'lim^' «  .■Innn  against  tho  ,.s(„t,.  is  „„  „,,,..„„  wiiv'l,,. 
bo  ,1,1  ho  ,l.,,r,vo,I  of  bis  co„,p,.ns,.tio„  wb.MV  V    b 
fa,tbf„%   p,.,:l„,.„,„,i  ,,is  ,l„ti,.M.     .l/„„„/,/„.,   ;..,,: 
13  Pa.  Dist.  14f).  30  Pn.  Co.  ft    97 

An   oveoutor  will   bp   „ll„„,,,|   ,,i,  ,„„„„i,,i„„   „,. 
h.."«b  1,.    ,..  „„„|„  |i„,,|„  f„,  „  ,|.n-ast„v.it  of  bi.«  ™- 
cx  .™tor  wl„.„.  be  i..  not  a  party  to  tho  n,is,.„„d„ot. 
«'■  Dov.iherh,,  «  Misc.  ^8. 

^■„.J't'o  )"  i',  H  "1'""'  "'  *'"■  "*'■""*"  ■•^•"'"""»-'  it  "«'■•- 

faot  that  an  exoonto,-  has  rotaine.l  monox  In  hi.  bus 
nnompioyod,   while  it   n.akos   him   liable   l?,r   in  o 
thereon,  ,s  no  ^ronnd  for  .loprivin^  him  of  hi    em, 
mission.    Gould  v.  mmill.  ]]  Gr   503 

IT  *-fW  'f  estate  money  in  bis  own  business  an.j  the 
^ith.ut  any  doelaration  of  trust.       Tho  Court    while 

alW^Tt  T"  ""■"  ""'•'  "'  ""  '-''-inistrati^r'aet 
allowed  them  compensatu.n.    See  also  /„,,/„  v.  Be.,ff,. 
-  -\.  K.  4oS,  and  ftp  Ilnnnherqcr,  10  Out   R   ooi 

In  .V,>..„.ny„  ,    T..,,.,  1  Ont.  R.  ,37,-,.  on  an  appeal 

VC  saiH  "  tL''  """"■""-'  '"""P™^"'!"",  Proudfoot, 
\.C..  said:  "Ibo  reason  for  objoetion  to  the  eommis 
^.on  IS  beeanse  tbedof,.ndantbas  been  fo„„d  indXTo 
tho  estate,  and  that  some  items  of  overeharRe  have 

tae  Court  in  every  case,  no  matter  bow  flairi-ant  the 
m.scenduot,  to  allow  the  compensation.    .  i  tb  nk 

.stop  will  be  allowed  his  commission  though  he  mav 
have  so  managed  the  estate  ,-,s  („  Ju.stify  ,be  appoT,?^ 
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nient  nl'  n  ivocivor.  and  to  1)p  dei.rived  of  and  .-ven 
mnde  to  pay  costs.  There  may  be  cases  of  such  exocp- 
tiomil  misconduct  as  to  induce  the  Court  to  dejjrive 
hi,,,  of  a  commission.  I  do  not  mean  to  bind  the  hand, 
of  tl,e  Court  in  such  a  case.  See  also  the  remarks  ol 
SprniTKe.  C,  in  Simpson  v.  norne,  28  Or.  1.  'T  must, 
in  this  case,  reiterate  my  opinion  that  the  principle 
stated  in  Tfhbs  v.  Carpenter.  1  Mad.  200,  is  the  sound 
one;  and  certainly  there  is  less  hardship  in  applvinK 
it  in  this  country,  where  an  executor  doniR  his  d«(y 
to  the  estate  he  represents,  is  allowed  a  fair  cnmpensa. 
tion  for  his  pains  and  trouble;  a  compensation  which 
l,e  is  not  deprived  of  unless  there  be  serious  miscon- 
duct or  mismanagement  on  liis  part.'  And  .Simp™.,  v. 
Home  was  a  case  where  the  dealing  of  the  executor 
was  not  only  eareless  bnt  perverse." 

The  tnkinK  of  administration  proceediuRS  does  not 
deprive  ONecitors  of  their  functions,  or  even  suspend 
them  and  a  reasonable  allowance  should  be  mn<l<.  lor 
monevs  received  pendente  lite.  Re  Hon.iherger.  in 
Out  1!  'y21.  But  where  an  ad,ninistratioii  action  is 
pending  it  is  improper  for  a  Surrogate  Judge  to  fix 
the  compensation,  and  his  allowance  will  be  disre- 
garded. Biggar  v.  Dickson,  1',  Or.  2.13;  Cninerm,  v. 
Hclhiine,  15  Or.  486. 

An  executor  who  discharges  his  duty  lionestlv.  but 
owing  to  want  of  business  training  keeps  his  amounts 
looselv  and  inaccurately,  is  entitled  to  c.mipeiisation, 
but  the  amount  in  sucli  a  case  should  not  be  ielalivol> 
large  11'  an  executor  takes  no  care  or  pains  whatever, 
or  so  little  that  the  trust  estate  receives  lu,  benefit,  or 
if  the  care  and  pains  have  been  eiuplnved  not  for  t he 
advantage  of  the  trust  Imt  dishonestly  ami  for  the 
trustee's  own  benefit,  then  th.'re  may  be  a  proper  case 
for  disallowance.  Iloon-r  v.  Wilson,  24  A.  R.  4--4. 
This  was  „p,,rov,.d  of  in  MrClrnafan  v  Perhns 
(PIOS)  .")  O  1,  K.  129,  where  it  is  said  the  ellect  ot  all 
the  decisions  on  the  statute  is  that  nu  executor  or 
trustee    is    not   to   he  depriv.^l   of  compensation   for 
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actual  ami  beneficial  s.rvieos,  tlinugl,  he  may  also  have 
been  Kualty  „1  n.-Rl^.ts  and  ,lotault.s  more  „r  less 
grave:  p.  139. 

denri'vM''"'r."'  '■  ""''"""'  '"  "^-  •"*'•  «"  '■^■"-"♦"^  ''»» 
aepriM.,  „r  |„s  eompensnfion  where  he  iinnoressarilv 
sold  real  estate  to  pay  debts  and  legacies,  there  hein« 
more  t  mn  enongh  money  available  for  thes,.  purposes 
apart  from  the  jiroceeds  of  the  sale. 

T«enty  obje,.tions  wre  made  t,.  the  execntor's  nc- 
n  s  and  t  ree  of  these  were  snstained.  re,l„cin«  the 
^lsbmsen,ents  by  *:!.:!n(l  ,„„  „f  „„  ,„,„,„  „f  ^^^t 
Of  the  amount  struck  off  his  aeeounts  *•>  (m  was  -i 
mere  book-keeping  entry,  and  $250  ,>nid  for  legal  ser- 
vices. The  referee  refused  the  executor  compensation 
and  ordered  Inm  to  pay  the  costs.  On  appeal,  the 
Court  s„,d :  ''The  executor  has  not  been  provH  guiltv- 
of  such  fraud  or  misconduct  as  justified  the  in,posi- 
tion  of  the  costs  of  the  reference  on  him  personallv,  or 
the  loss  of  his  commhssions.  While  his  svstem  of  keen 
mg  h.s  vouchers  was  confusing  and  unbusiness-like  it 
does  not  appear  that  he  was  endeavouring  to  perpe- 
trate any  fraud  on  the  estate,  or  that  his  mistakes  were 
deliberate."     Afatter  of  Kdelmfifn;   \-,-;  x    y     \„„ 

(2)  T.PflacU'x  hi  Lie,,  ,if  Voiiipeiimtin,,. 

Where  a  legacy  is  given  to  an  executor  named  in 
the  wall  the  presumption  is  that  it  was  intende<l  as 
compensation  and  it  is  on  him  to  shew  something  in 
the  nature  of  the  legacy,  or  other  circumstances  arisi,,,, 
on  the  will,  to  rebut  that  presumption.    The  fact  tli.-Tt 

egaeies  are  left  to  other  executors  of  unequal  anmnut 
IS  not  sufficient  to  rebut  the  presumption,  ff,.  (,,„/,. 
ton.  :,2  r..  T.  i)06,  29  Ch.  D.  89.3.  ' 

The  presumpution  is  rebutted  if  it  appears,  either 
troni  the  language  of  the  bequest,  or  from  the  fair 
eonstrnction  of  the  whole  will,  that  the  bequest  to  the 
persoii  who  is  named  as  executor,  is  given  to  him  in- 
•  lependeutly    of    that    character.      Wheiv   .,ai„r 


378 


EXEdTOnS'   AirOl'KTS. 


appointed  liis  "frii'ml"  P.  hiK  pxccuti.r,  aiul  tjavc  liiin 
a  IcRan  "as  a  renipmbranw. "  ami  1".  <li<l  ii"t  act  as 
.xw'uto'r,  it  was  lii'ld  he  was  .•iitillc.l  U<  ttio  IfRacy 
without  proving  tlif  will.  Iliibh  v.  Yi'Irerloii.  U  R. 
U  E(|.  ]:!!.  So  in  Btirflis.i  v.  Uiiriiifx,  1  Coll.  :i<ii.  ej" 
K  K.  !W,  a  lesaex  1,'ivpn  to  execntois  "as  a  jrreat  mark 
ot  i-TOpe'ft"  for  tn.Mn,  was  hold  not  to  be  rcvoki'd  by  a 
codicil  appointing  other  executors  in  their  room,  and 
Kivinjt  a  1.%'ncy  of  equal  amount  to  the  newly  appointed 
executors  in  similar  language. 

A  legacv  "to  my  friend  J.  S.,  banker's  clerk  and 
one  of  the  executors  of  this  my  will,"  was  held  not  to 
bi.  conditional  on  the  acceptance  of  the  office  of  execu- 
l„r     hi  IT  fifnfcv.  3  D.  F.  &  J.  350, 1.30  R.  R.  tfi6. 

In  CncUerell  v.  Bnrher.  1  Sim.  23,  'JS  R.  R.  1S1,  the 
provision  of  the  will  was— "T  give  and  bi'iiuenth  to  my 
fricml  and  partner  .John  Palmer."  Palmer  was  one 
(if  the  executors  named  in  the  will.  Nothing  was  given 
to  the  other  executors,  and  it  was  held  that  the  legacy 
was  not  beiiueat'.ied  to  .John  I'almcr  in  his  character 
of  executor. 

In  Mi<-Una,jU„  v.  Verkbix  (1903),  .-)  O.  L.  R.  120, 
tllcre  was  a  devise  of  land  "unto  my  brother  George 
Washington  Perkins  .  .  .  free  from  all  incum- 
brances," with  1,  direction  that  a  mortgage  on  the 
laml  shimhl  be  paid  out  of  the  pcrsi.nal  estate. 
Maclennan,  J.A.,  said:  "Xow  taking  tins  will  as  a 
whole,  I  think  the  presumpti'™  ♦''"'  ""■  "'''"■"*''  '*""" 
intende<l  as  comiiensation  to  the  executor  is  rebutted. 
In  CompUm  v.  lihxham.  L'  Coll.  201,  it  was  held  by 
Knight  J!ruce.  then  Vice-Chancellor,  that  the  cireiim- 
stanees  that  the  testator  did  not  name  Charles  Bhix- 
hnm  in  his  will  without  calling  him  his  brother,  re- 
butted the  presumption  that  the  bequests  made  to  him 
were  made  in  his  <.haracter  of  executor ;  and  that  case 
wa«  referred  to  without  disapproval  in  Re  Appleton, 
llarhrr  v.  Tehhil.  2!1  Ch.  I).  8i)3.  Here  the  gift  is  .'to 
mv  brolhn-  George  Washington  Perkins,'  and  I  think 
that  is  an  indication  ol'  tile  leslalor's  motive  for  the 
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^ft  Huflici,.,,,,  |,„v.i„^  ,„«„nl  In  tl„.  ,„|M.,-  pmts  „r  ,|„. 
'""■  to  rebut  the  Konoral  pr,.s,„„,,ti.,„  ••    '  "'  "" 

---^ "-'^•t:'.i:r:y;;^7'«::;r?:^82"'- 

I-egncios  on  n.r.,li<i„„  tl,„t  tli,.  lot'nt.'o-  act  as  ptp 

the  triiHt,  Leeauso  of  tho  penilinr  fitness  „r  tlie  ]Zu.l 
for  ,ts  exee„t,on,  and  the  amonnt  is  ,he  testa  oX^^^ 
B«re  of  compensation  for  aeoeptanee  as  ,listin,n,i"  e"l 
n.rerwanl.     c/nri  s  /?,,/«<(.,  10  Pa    Dist    ri'S 

to  taket  w!  f  ^^'^  "'  "-<■"»">•■''.  «•"'■  not  entitle,! 
to  ak,  bj  way  of  compensation  more  than  the  amount 
of  the  legacies.    Re  Lendrum  (1913),  3-  AV  t  R  s^r 

W  I^.dt'c   D"th:*"other''of  """^  "'  "'•    ''^'"•"'"^'=- 

T.,e  Probate  •^„^;;'S;;:^^;:^,:;:>;,---^oa^ 

l^quests^were  in  lien  of  commissions.  /„  \''S,X 
whJ^e^l'ei""  '■  "''■'"■"'"•  ^"  "■••  •■'"«•  i*  "•»-  I'^l'l  that 
snm  under  tlie  statute  if  the  le..aVv  wZ  VT     \ 

were' j!^;';r±!;-''''"^''' ''  «■•■  ^^'^^  -•'-<■  o--'-- 

thrMaste    *a  ro:;d'  S'bv t""  'r  *""■■  '^'""""•" 

addition   to   the    LTt       «       •'  "^  "<""P™«»tion  in 

to    the   t.gacj-.      Spragge,  C,   who   decided 


|!i 
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Jhni.11111  V.  Dniisnii,   liclil   tlipy    worn   iMit    onlitlod   to 
liiilh.  nnd  disnllnwPii  tlip  nmouiit  i)f  tlii-  loirary. 

Ill  Itoi,  V.  WilliamH, !)  Ont.  K.  :)34,  tho  wnr<1»  of  tin- 
will  were :  "I  hereby  antlioriio  nnii  direct  my  executor!, 
to  retHiii  for  tlicir  own  use  nml  benefit  tl.e  sum  of  ^200 
eaeli  in  lieu  of  all  oharjre.s  for  tlic.ir  services.''    The 
cxeentors  claimed  nn  additional  sum.    Boyd,  C,  snid: 
"Out  of  deference  to  Deiiisim  v.,  Difiisoii,  I  have  had 
doubts  as  to  the  proper  manner  of  disposinu  of  this 
case;  but  mv  conclusion  is  adverse  to  the  executor's 
claim      Dcnison's  case  may  have  bci>ii  properly  de- 
cided as  it  was  when  .it  was,  in  187n.  hut  I  should  hesi- 
tate now  to  follow  it,  even  in  a  case  where  the  lan- 
)tua«e  of  the  will  was  identical  with  the  will  there  un- 
der consideration.     Here  the  testator's  lanjoiaKe  is 
very  precise.   It  was  thongh'  that  as  the lanKuase  usid 
in  the  Denison  will  did  not  import  that  "compensa- 
tion" was  thcrebv  intended  no  such  doubtful  meaniuK 
can  be  atta.'hed  to  the  clause  I  have  quotcfl.      In  1S74 
the  T,eKislature  passed  an  .\ct  relntinf;  to  the  compen- 
sation of  trustees  and  executors  [now  sec  fi"  (5)  "T  the 
Trustee  Act]  in  which  the  principle  is  laid  down  that 
the  Cmirt  is  not  to  fix  the  allowance  where  the  testator 
has  himself  provided  what  it  shall  be.    That  is  a  most 
reasonable  rule,  and  one  of  pteneral  application,  one 
indeed  to  which  the  Court  should  trive  elTect  without 
recpuriuK  a  parliamentary  declaration  as  to  its  pro- 
priety."  . 

This  is  the  rule  followed  in  the  American  (  ourts. 
Be  Bnv's  Estate,  183  Pa.  iT)6;  Fletcher  v.  ff„.rf,  U 
N.  Y.  Supp.  .If"-  ««''■  V.  Wriireti.  17  Ohio  Oir.  ft.  S-f.. 
\  testator  ..ppointed  three  executors,  and  added ; 
"They  shall  each  have  *150."  Held,  not  entitled  to 
further  compensation.  lie  Holmes,  in  O.  W.  N.  3,54. 
A  testator  appointed  C.  and  G.  "to  be  executors 
and  trustees  of  this  mv  will  for  the  consideration  "1 
eight  ,.er  cent,  of  the  whole  estate  as  set  forth  in  this 
mv  will."  It  was  held  that  this  gave  the  executors 
eiiht  per  cent,  on  the  whole  estate  as  remuneration  for 
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But  tin.  limitation  of  componsatio,,  lix.><l  hv  11,,.  will 

an  or.K,„„     ruste.  „„poi„„„i  b,  ,l,o  t,.Kt,  t,       "  , 

I-  I.nm-.PI,.  l..„l  ,|,.w„  i„  U„„  V.  lt-,7/„„„.,  i»    „  •„  h 

•  xt™.l,.d  to  .„..|,  „  s,,„^  „f  f„,,,,     yp,,,,.,„     " ;    "  ^ 

\VI„Tt.  n  !,.«„<•>•  I.S  KivH,  t„  ,„„.  „f  ,„„  ,.x,.,.„l,„..  n. 
;;"".|-nH..,nn,  ,(„.  Cher  ex,.,.uto,-  is  w.titlH        ,  „  , 

A   l,.Kaey  l,y  way  of  ™i,ip,.n.xi,ti„„   n,-,,.],,,],.^  „„,. 

Or    H.     Soct,„„  58  of  thn  Tr„sto,.  A-t  now  p,v  ,  i'.i;' 
that  tl„.  ,.x<,ou,,„.  s|„,l|  he  ..onsiden.,!  a  t,i,«t, ,   ,  f  the 

.  ""'.■Hs  ,t  appears  by  the  will  that  the  exen.lor  w, 
M  on,  e,l  to  tak,.  sneh  residue  benetioialh  "  T  e  Te 
iMMi  does  not  prejudice  anv  rivdil  in   ,-,l,„.,..     r        , 

-M„ewh..re  there,,  no  n.;xt,^H,;;'j;;:':;;i;.::.^:::' 

Before  this  ,.„„,.t,„ent.  i,  was  the  n,l,.  ,„  law   f,-,",,, 

:^;r:;'rtCe:i;^r::!;nr^;r''"™""'r*'^ 
^«no™,  expenses.  ^:'t:^^;iz::r7::':::: 

"ins.  .-iW:  Vriiuhnii  v.  Kiiiii,  7  Ves   o-i-, 

If  the  residne  is  given  by  the  will  to  the  exeentor 
<l>e  Court  n,„.,t  d..eide  fl,e  efT,.et  of  the  gift  upon  the 

nppi,  able    to    that    consti„,tion,    just   as   before   the 

Ipplieatio"^ ';>:'?  t'er'r'""  "'"^'  "^  ."--^'''^  "" 
The  statnf„r  ;""/=  '-^  ""  "xpress  gift  of  resjdne. 
Ihe  statute  was  intended  to  apply  only  in  those  cases 
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whor..  thP  ruin  or  prcHumplion  "f  law  c.ul.l  I..'  b-M 
I,,  niMTnl.',  iin.l  wWrn  nn  oxprpni.  gift  of  r.-Mii^  i» 
fomi.l,  llio  m.-aiiinK  of  tlmt  r-Ki-luaiv  h^qiiost  must  1m. 
„„...rt«in.Ml  1.V  th-  or.liimry  rule  of  ,.»n»tnioti..ii. 
Williams  V.  Arkh.  I,,  n.  7  H.  I-  «06.  fi1G- 

Tills  was  followcl  in  Bo.t/V  //-».«  v.  :,.-h,.v  +  Ont 
R  18.  wlipre  It  was  liH.l  that  a  bpqupst  of  a  slmre  nl 
tho  residuary  nJ«tate  to  expoutors  was  a  tfift  In  t  ipJ" 
,,Prso„allv  a.ul  not  as  trustees.  It  was  furthpr  IipM 
llmt  it  was  not  to  1.p  inferred  that  the  hpqu.'Ht  y* 
■rivpn  in  lien  of  pomi-ensation,  as  ii>  the  paso  »l  ii 
h.pwv  of  a  definite  sum.  hut  it  was  one  ol  the  p  einpnts 
to  he  taken  into  consideration  in  dpalinw  with  the  <]»<'"- 
tion  of  the  amount  of  compensation. 

An  aKreement  hv  expoutors  to  wnivp  their  riirlit  to 
PonuH-nsntion  in  ponsidprat.ion  that  thpy  h..  „ll»wpd  to 
prolmtp  thP  will  without  eontpst  was  hpld  to  hP  vnhd, 
,„,.h  c.ntraet  not  iH'inw  against  puhlie  poliey.  /»  r-^ 
Williams  Hslale  (1918),  170  N.  Y.  Supp.  S". 

Bv  his  will  thp  tpstator  Rave  $1,000  to  ciiph  "I  his 
exepiitors  "for  the  tronhjp  they  will  have  in  pmrvmi; 
„nt  the  trusts  of  this  my  will."     Hy  a  eodial  to  his 
will  hp  appointpd  new  pxeputors,  with  this  provision : 
"And  I  aiithorizp  my  trnstpos  or  trustpplnr  the  tune 
hpinR  to  deduct  and  rptain  as  rpmunprati.Mi  lor  tncir 
sprvicps.  a  commission  of  fivP  ppr  cent.  o„  all  nmniPs 
which  shall  he  collecte<l  liy  them  under  ,iiy  said  will. 
The  will  thPU  provided,  "and  f  declar,.  that  my  said 
will  shall  hp  constrnod  and  take  effect  as  if  the  names 
of  the  said  (new  executors)  were  insprted  m  my  sai< 
will    throuRhout    instead   of   the   names    of   the   saul 
(former  executors).     And  in  all  other  respects  T  con- 
lirni  mv  said  will."     The  executons  contended  they 
were  entitled  to  hoth  the  $1,000  and  the  five  per  eent. 
McCoU,  J.,  said:    "The  same  motive  is  exprcse,    for 
both  the  bequest  of  the  $1,000  by  the  will  and  ot    1  c 
commission  bv  the  co<lie.il,  and  I  .lo  not  doubt    hat  the 
teslatnr  did  not  intend  to  ,;ive  both,  and  that  the  codi- 


»™;™''i.'r'r«'' '■■■"-■  '■■- 

;;f.'r:::::r:.,;:;,;.:;!:,:;j-:::;;:,;. 

^irs:  ;::—:.;:---:;■;: 

"1  MI  IMS     ""'Mi'i'xrri  till,  rarp  nf  til,,  i-itiii,.  ••    ti,., 
thi.  p.,w,.r  «,v.o„  thon,  hy  the  „i||.  ,i,„,  t,,,,  „^^  ^ 

pr.!;'..::^;'""  ::i:-r "".^^r^"-^'- 

-"">. ..i..n  for  iiis  s.     i:,.,-,.;  „;/r" ''"■'"■  r."-|' 

,/^'  "'^"."f  ' l"-'i""  til-  statntP  WHS  not  in  ,.|      ,i 

'"»V/  (1!)I7),  *'.;  ^f„ss.  4!)L'.     s,.,.  „ls„  [I-  ■ 

/'""'/  (1!I17)  V2I)  \-„.  (;78.  """  '• 

Will. I,.  II   |„.,||„.s|    is  jjiv,,,,   ,„  ,,v, .,.„,,„.   .•„,. 

r;-" /■'"""•-M^.■ ..:;,;; ;,::::, 

»^i  J,.  ,„„,  ;j,„;  ';w-i;^,'Srs:,s,*;: 

In  casp  of  a  dpti,.|p„,.y  „f  „„spts  a  Ipkhpv  bv  wiv  nf 
omp,.,is„t,o,i  .liip.  ,„„  „,„.,.,  „i„,  „„iPr  p^„p  p    % 

15  Or  4f^  '"");r  t  .o  Stat.i.P.      .1„Jerson  v.   «.„„„„. 
lo  Or  405;  and  it  bi-ais  intprpst  at  the  exoiratin.,  J  . 
ye.r  from  the  testator-,  death.   /*  per  Sp  a^s"  V  r 
on  appeal,  14th  Dec,  1870.  ^P^RK''.  \  •(  ■. 

Ill  Re  Lehlond.  7  O.  W.  N.  398,  the  tpstatrix  lind 
used  a  printPiI  fi,r„,  „f  will,  whprpbv  she  ^ave  1  p, 
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property  to  her  mother  as  trustee  ""^ ,!'PP'?'"*«;f^''.;'' 
executrx.  The  space  following,  in  winch  it  was  in- 
tend^ the  whole  operative  part  of  the  will  .honUl  ..■• 
written,  was  left  blank,  and  no  beneficiary  was  nanie,U 
The  mother  claimed  that  the  will  indicated  «he  should 
take  the  property  not  only  as  trustee  but  as  benefi- 
! -ary  MWdletoi.-,  J.,  held  that  it  could  not  be  inferred 
from  the  fact  that  the  mother  was  named  as  trustee 
and  executrix  that  she  should  take  beneficially. 

Where  the  executor's  compensation  is  fixed  by  the 
will  the  Surrogate  Judge  cannot  reduce  the  amount. 
Heron  v.  Moffatt,  7  P.  B.  438. 

\  proyision  in  a  will  that  the  executrix  shall  niain- 
,ai„  herself  out  of  the  income  of  the  fund  while  she  i. 
managing  the  same  for  the  support  and  education  of 
Te  to^ta?or's  children  during  minority,  for  whom^  he 
'  afso  to  act  as  guardian,  .loes  not  dcpriyo  her  o  the 
vsnal  compensation  allowed  exociitors.  Thome  v. 
Mlci,  49  S.  W.  1068.  20  Ky.  L.  li.  1728. 

In  Fidelity  Tr„M'  Co.  v.  WatU,,s.W  Ky.  T.-  «■  A^^J- 
it  was  held  that  a  proyision  of  »  ^''VT-riw  Jhe 
the  executors  make  no  charge  for  .listribu  mg  the 
legacies  does  not  disentitle  them  to  a  reasonable  com- 
pensation for  services  necessarily  rendered. 

(3)  By  Whom  Paid. 

It  is  well  settled  that  the  expenses  and  eompensa- 
tion  of  executors  in  clearing,  dealing  with  and  gener- 
n  1  '  administering  the  assets  of  an  estate,  are  to  be 
borne  by  the  aggregate  of  the  estate,  -^  t^- -;"- 
.arilv  so  in  o.'der  that  the  residue  may  he  ascertamea 
f  m  tLe  to  time  according  to  the  nature  o  the^isset^ 
some  of  which  may  call  for  '^""^>'J"«^'''  *'"^'  "^^ 
trouble  in  order  to  handle  them  or  realize  them  satis 
faXrilv.  But  where  the  estate  has  been  cleared  and 
rreilue  ascertained,  any  snbsonuent  compensation 
payab  e  for  the  investment  of  the  ascertained  share  of 
a  ben  ficiar.  not  p.esently  payable,  must  be  borne  by 
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that  Share.    Such  share  is  no  longer  pronertv  of  .l,„ 

in  re  Berkeley's  Truxts  8  P  T?    lo-!  ti     • 
should  bear  all  the  burden  „fL  '  "  '""""<' 

investments   ete  .  »„^  „  /  lu  '    ''<'f<'™inins; 

against  tlie  corpus  $150  nnTinnlU-    f„„  • 

The  Posts  nf  tho  o„  [.  "'    """""".V  f'lr  eommission." 


•^ 
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in- ,m.li[niniali*d  llie  t"'»t  ■^OP'^''    "."''"«''■' 

he  latter  and  r™doroa  separate  accounts,  it  was  held 
hvt  efch  class  of  beneficiaries  shon  d  ^^^^ 
penses  of  the  accom.tinK  in  regard  to  the  funds  n 
wh"d.  they  were  interested,  and  the  executor  should 
haie  commissions  on  the  fund  each  represented.  Re 
Mansfield,  10  Misc.  (N.Y.)  296. 

In  Mason  Co.  Justices  v.  L«e  1  Hon,  (KM  24Mt 
was  hold  that  the  expenses  and  compensat  on  of  an 
Lecu  o  for  mana^ng  and  BelUng  real  estate  dev.sed 
to  be  sold  for  the  education  and  «dvanceme^nt  of 
children  ought  to  be  paid  out  of  the  proceeds  of  the 

'""tn  executor  who  collected  the  amount  of  insurance 
polfcres  which  were  specifically  bequeathed,  was  he  d 
Tot  ntitTed  to  commissions  thereon  because  tas  only 
dutv  was  to  transfer  them  to  the  leg«\«  ,/'«  *  J; 
Mo'ore,  1  Dem.  191.  So  an  executor  was  held  not  en 
titled  to  commissions  on  the  proceeds  of  *«  =^J«  ^^ 
him  of  property  specifically  bequeathed,  thouffh  the 
s2  was^bytoe  direction  of  the  legatee.   Far,uharson 
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ifeSA^T  '''■  ■  ''•"'"'"«''  ""  ^^^""'"^  °>ay  not 
;Lh  1    7,      "  f°°>°"«8ion  on  the  value  of  specific 

a  ~  "L"^  V^'  "''^'  "f  "^i"-  •^  ^easo'abl 
allowance  may  be  made  for  his  care,  pains  an.l  tronble 
m  m^kmg  the  distribution.    Glover\^.  Cheek  lis  W 

(4)  Amount  Realized:    Bow  Calculated. 

th^Zl  '!"  T^"^"!'^'  ''«'■"  ■converted  into  cash,  an.l 

been  n!^'  '^^'""'^"'"y  -^P-'nses  and  legacies  have 

have  CJ  "h   '"  'T'  "f  '"*<'^'^'=y'  'here  the  heirs 

method  nffi'"'!'^  ""'  "^  *'"'  ''''^^<'-  th"  ~™'«' 
method  of  fi.^,nB  the  compen.sation  of  the  personal  re- 

receTnts  airt  d"  Y  "  """"^^"i""  «"  the  amount  of  the 
t?on  hi  *  '''"^""'"n^ts.  Whero  the  administra- 
tion has  extended  over  a  number  of  venrs,  the  coni- 

on  the  r"l"  r^l'Tl"  *'"'  ^•■«'"'  °f  «  --missi"n 
on  the  receipts  and  disbursements  will  he  found  to  be 

"te  thrert*''\""' """'  "'^  '^"•""•' '"  '-i^-« 

after  the  estate  subsequent  to  the  date  of  realization 
In  other  cases  a  lump  sum  has  been  allowed  as  com- 
pensation, where  a  commission  basis  would  not  bo 
fair  to  the  personal  representative  or  the  beneficiaries 
In  the  great  majority  of  cases,  however,  a  commission  ' 
on  the  receipts  and  disbursements  will  be  found  to  be 
the  most  equitable  method  of  ascertaining  the  com- 
pensation to  be  allowed. 

As  to  what  may  bo  properly  consider^  receipts 
and  dislmr-sements,  the  decisions  are  not  uniform,  and 
not  a  ways  consistent.  But  where,  as  in  Ontario,  the 
Statute  does  not  fix  an  arbitrary  rate  of  commission, 
and  does  not  confine  the  Court  to  n  commission  basis, 
this  may  not  be  of  much  importance. 

The  terms  "receipts"  and  "disbursements,"  as 
here  used,  ordinarily  refer  to  money  actually  received 
and  paid  out-to  such  items  as  properly  appear  in  an 
executor  s  account  on  an  audit.  The  ckJc  of  Alabama 
provides  for  the  payment  of  a  ■■«mini.,.vi„n  based  on 
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receipts  and  (lisburKeinents.  In  WriyM's  Admimstra- 
iors  V.  Wilkerson.  41  Ala.  268,  the  Court  held  that  the 
term  "receipts"  therein  used,  means  peeuniary  assets 
onlv  and  does  not  embrace  assets  which  are  not 
money  or  currency,  and  that  the  word  "disburse- 
ments" means  moncv  or  currency  paid  out  m  extin- 
guishment of  the  linbilitios  of  the  docensed,  or  the 
expenses  of  administration. 

So  i.i  Hill  V.  Nelson,  1  Dcm.  3»7.  it  was  held  tlial 
receipts  ind  disbursements,  withiu  the  rule  that  execu- 
tors are  to  receive  .'ompensation  baaed  upon  receipts 
and  disbursements,  means  receipts  and  disbursements 
having  an  actual  and  not  merely  a  constructive 
existence. 

Securities  conlin^'  into  the  liands  of  an  executor  do 
not  c<.iistitute  "receipts"  until  he  has  converted  them 
into  money  or  they  have  b.'cn  accepts!  by  the  legatees 
in  pavment  ot  legacies.  Matter  of  UcAlptne,  126  N.  1. 
•'g,-,    "But  in  Matter  of  Curtiss,  15  Misc.  .W),  it  was 
held  that  executors  who  did  not  convert  into  money  the 
securities  of  the  estate  which  came  into  tlieir  hands 
were    neveitlieli^ss    entitled    to    comnussKnis    on    the 
amount  of  the  value  thereof,  if  a  eonversic.n  into  money 
was  not  necessary  to  pay  debts  and  legacies.      Tlie 
Court   said:     "It  would  be  impolitic  tor  the  law  to 
(h.nv  to   executors   commissions   under   such   circum- 
stances   because  tci  do  so  would  be  to  invite  the  dis- 
iiasal  (.!■  investments  ju.lieicmsly  made  by  the  ti'stator 
Un-  the  purpose  onlv  of  entitling  the  executors  to  com- 
missions upon  the  proce.><ls.     II  is  the  policy  of  the 
law  to  remove  this  temptation.    It  must,  therefore,  be 
lield  that  the  executors   linve  the  right  to  have  the 
securities  considered  as  cash  for  the  purpose  of  com- 
puting tlieir  ccmimissions." 

Ill  Hardt  v.  Birely,  72  Md.  134,  an  executor  who 
was  directed  bv  the  will  to  keep  all  the  money  of  the 
estate  invested,  was  allowed  commissions  on  the 
amount  of  securities  in  which  funds  ot  the  estate  were 
invested  at  the  testator's  deulli. 


COMPUNSATION   TO   TIlfgTRKS.  ,j«|, 

m^  ^ntTtl     ,1  *''";"•;"">•  deposited,  an,l  tliorcfore  doo., 
amoun    „f  ,  '*  ?<^"""'«"-''»'"-  to  commission,  on  ,1,; 

^''mr.,  2  Redf.  421.  '"  ''■  '"'''"' 

dphf  "d.rr''"',  •'"'!  '"."  ""'"^'^   '"'""ni-'ions  on  n 
me  tostator.     fffl„rf^  ,..  Collins.  f,0  Md    "oq.  „„-  „;, 

Sr;/:i'™""^  ?f  •"'  '^"''">  a.ai„.,t  tr,; ;« :,; ' 

L^«?llrs:  r^ '"  '"'^•"  "^^  "^'"  '■"  •'^"'- 

Tho  invoRfmont  of  tho  fnnds  of  tlio  ostato  is  nnf  „ 

titlo  t'rr*'"","'  *'"""■  -""^  theroforodo:  no  1" 
titlo  tl.e  porsonal  roprosontativo  to  commissions  thor". 

noticod  that  Rule  qs  ^o;   jl       ,     ^'"^-  ^"-    ^*  '^'"  he 

account,  to  ^■:j;;^i-:;--'r;ri;;;:tdM;r 

bunsemonts  ,„  .ospoct  of  pnncipn,  „nd  itmo  tp': 
b„rfotnr";t:nTvrtv'''nl  '"*"  "?'""*  "^  '^'■'■ 

;.™to.i...^j:n:'^,t;,.'^*!:';x?:;-;'-!::, 

this  ,s  only  „  oonstruclivo  rocoivin-  for  whi. 
m.s,™s  .,„  not  Ho  „„„.od.    m,P;.  'ZT  uZ 
.(5,  ;  linrhilf  s-Appe,,!,  12t)  Pa.  St.  40+. 

Wliere  an  administrator  sottlos  n-lti,  ti     i    • 

»„a  S"i»,-.";:;;£tr.C'  ;S,"£ 
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mony,  which  the  law  wouUl  not  require."    Hldcr  v. 
Whilleiiore,  51  111.  App.  662. 

In  South  Carolina,  whore  commissions  are  allownl 
onlv  on  monev  received  an.l  money  disbnrsed.  it  was 
held  that  the  "allowance  will  be  made  if  fimds  practi- 
cally pass  through  the  representative's  hands,  thon«h 
the;  do  not  actually  do  so.    Tompkins  \Tompkms. 
185  S.  Car.  1;  Jones  v.  Jones,  39  S.  Car.  247     Thus, 
where  real  estate  of  the  deceased  was  sold  by  the 
executor  and  the  bonds  taken  for  the  purchase  money 
were  delivered  to  and  accepted  by  the  heirs  in  satia- 
laction  of  their  shares  of  the  estate,  commissions  were 
allowed  on  the  amount  of  the  bonds,  because  it  was 
in  the  power  of  the  executor  to  have  secured  his  com- 
,„i.sions  bv  eollectins  the  money.    Dears  v   Spann   2 
McCord  Eq.  47.r      So  too,  where  a  creditor  of  the 
estate  was  the  purchaser  and  payment  was  made  » 
crediting  the  amount  of  his  claim  on  the  price,    htddie 
V.  Hammond,  Harp.  Eq.  223. 

It  has  been  held  that  an  administrator  is  not  en- 
titled to  compensation  for  winding  up  the  affaars  ot  a 
partnership  of  which  the  deceased  was  a  member,  be- 
cause that  is  the  duty  of  the  surviving  partner. 
Picken-s  Estate,  14  W.  N.  C.  (Pa.)  *07.  G-'^.^orj,  v. 
Menefee,  83  Mo.  413;  but  see  Bdton  v.  Blakely,  6  iir- 
575  Compensation  will  be  allowed  for  the  distribu- 
tion of  anv  moneys  realized  from  the  par  ership. 
Smith's  Estate.  37  Pitts.  Leg.  J.  33.  And  the  execu- 
tor or  administrator  of  the  deceased  partner  would 
undoubtedly  be  recompensed  for  the  necessary  time 
spent,  and  care,  pains  and  trouble  exercised  m  pro- 
tecting the  interest  ot  the  estate  in  the  partnership 
property. 

Where  the  real  estate  ot  the  deceased  is  sub,iect  to 
an  incumbrance  by  way  ot  mortgage,  and  it  is  sold 
subject  to  the  mortgage,  it  is  a  common  practice  to 
shew  the  whole  purchase  money  as  a  receipt,  and  the 
amount  ot  the  mortgage  indebtedness  as  a  disburse- 
ment    But  the  receipts  and  disbursements  cannot  be 
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M.  swollen  to  inereaso  tho  nmount  of  (.„>„|>ensati.,n. 

..Wh  Zu^'if""""'  '  ^''-  "•  !'"•  Jos'"-'.  MB-  ''"i'l: 
Wheii  the  Court  administers  tl„.  estate  ..f  a  testator 
winch  IS  subject  to  a  mortRaRe,  that  is,  an  estate  in 
which  he  has  only  the  equity  of  re.leniption,  what  is 
ad,mn.stered  «  not  the  whole  of  the  estat-.  but  o„lv 
tlint  which  the  testator  had,  uamelv.  the  eiiuitv  of 
"■doniption,  though  in  case  of  a  sale  being  directed  the 
".or  gagee  may  eome  in  and  concur,  and  so  get  paid, 
.supposing  a  man  has  a  property  worth  £2,000,  and  he 

iaiW,  for  the  reniai.Kler  belongs  to  the  niortgng<.e.     If 

of  his  IstT"?"  ^■"'^''^™«'"  f<>'-  »'"■  ndniinistration 
of  h,s  estate,  bow  could  it  be  said  that  his  interest  in 
the  mortgaged  ,,roperty  was  more  than  he  could  get 
S-  '^'-  -'""'•'  This  is  the  rule  in  the  Americ^L' 
liaiix  V.  Saussure,  41  S.  C.  457. 

Tr  c'lf'^my"'"  ^"""  "'  ^'""I'oorth  ami  K,rr.  44 
s;iH  ■*;;•"  "",'  "''""■"'"^  *"  *■''•"•  ^here  Cameron, 
J.,  saul  that  m  valuing  a  testator's  property,  for  the 
purpose  of  ascertdning  probate  fees  to  be  paid  there 
<.n,  Its  actual  cash  value  must  be  taken  without  refer- 
ence to  the  incumbrances  on  it.  as  it  is  ,be  entire  pro- 
Port  that  IS  to  be  administer^.  In  that  case  the 
asse  s  consKste,!  of  an  interest  in  a  mercantile  pn  t! 

deW  sh  "m  /''^";■-'""■•  ••"■"o"'''-!  tl'nt  the  trade 
debt,  should  be  deducted  in  fixing  the  probate  fees, 
n^et '  IfTe"/  ""■>•  "i^e-fnbrances'-  against  the 
assets.  If  the  learned  Judge  intended  to  implv  that 
an  incumbrance  in  the  nature  of  a  mortgage  shouhl  no 
be  deducted,  even  for  probate  purposes,  it  is  submitted 
I  lie  .ludgment  goes  too  far. 

^^    Con.  Rule  653  provides  that  in  administration  cases 
a   coinmiss.on   on    the   amount    realized"   shall    be 

McColl  V.  ifcCnll,  8  P.  K.  480,  land  was  subject  to  a 
rnortgage.  and  the  mortgagee  refused  to  eonsent  u,  I 
sale  free  from  the  mortgage.    Make,  V.C,  held  that 
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till'  Mnstor  wiw  ri(fht  in  nllowinR  oommissloii  only  on 
the  actual  value  of  the  intcstato  in  the  land,  that  beinK 
the  amount  realized.  He  said  that  had  the  niort(fn)?ci> 
consented  to  a  sale  free  from  the  mortgage,  then  the 
commission  wonld  have  been  estimated  on  the  fnll 
amount. 

Wliere  the  executor  carrii's  on  the  business  of  tlic 
deceased  under  the  direction  of  the  will,  lie  is  not  en- 
titled to  a  commission  on  the  gross  receipts  realized 
or  the  nei'essary  disbursements  mnile  by  him  while 
conducting  the  buMuess,  but  the  proper  compensation 
is  a  reasonable  allowance  for  the  time  and  labour  he- 
stowed  in  carrying  on  the  business.  Lainnr  v.  Lamar, 
118  Ga.  fi84;  In  re  Brewxter,  113  Mich.  Sfil ;  Thnnip- 
son  v.  Freeman.  15  Gr.  384. 

Tlie  reason  of  the  law  in  this  respect  is  illustrated 
by  Aldricb.  .1..  as  follows;  "Suppose  a  fishmonger 
who  daily  bought  and  sold  $100  worth  of  fish,  should 
die  intestate,  and  his  administrator,  by  leave  of  the 
Court,  should  continue  the  business  for  forty  days. 
At  the  expiration  of  the  forty  days  the  administrator 
will  have  received  $4,(100,  and  paid  away  $4,000,  in  the 
purchase  and  sale  of  fish.  Tf  he  should  he  allowed  com- 
missions for  receiving  and  paying  out  $4,000  the  estate 
will  owe  him  $200  as  commissions,  and  the  result 
would  he  that  the  administrator  could  credit  bis  com- 
mission account  with  $100,  the  cor'Mis  of  the  estate, 
and  applv  the  profits  of  the  forty  days  business,  if 
any.  towards  the  payment  of  the  $100  still  dm:  Tf 
such  a  principle  was  recognized  it  wouhl  enable  ad- 
ministrators, if  so  inclined,  to  .ictually  destroy  estates 
for  their  own  ndvantage."  Joiiex  v.  Jniirs,  30  R.  Car. 
247. 

In  another  case  it  was  said:  "The  buying  and  sell- 
ing incident  to  the  conduct  of  a  manufacturing  or 
other  business  is,  at  best,  a  spi'cies  of  reinvestment  of 
tlie  trust  fund.'.  If  commissions  were  to  be  allowed 
eacli  time  a  stoclt  in  trade  was  purcliased  or  sold  it  is 
ipiite  probable,  as  well  as  possilite,  for  a  case  to  arise 


(•O.VH"KX«ATH)N   Til  THrHTBEK.  .l!!,! 

Whore  the  MPoutora'  oon.n,U.»ion8  woul.l  largely  eon- 

ume  the  body  of  the  estate.  e,„eoially  where  *heMk 

m  trade  m  rapidly  turned  over.  a„d  no  great  nroHt   , 

HrioMisvT^t""'" """'- '  ""^"--^ 

to  S.""  ,™r  ,""'"'"*'  ""■  ^'«'"  *"  '••"""n>'«Ums 
mJIf  '  ""''  '''»'""■'"■'"""'".  "<■  allowance  can  he 
made  for  property  transferred  or  delivered  in  speeie 

or  other  speeml  .■„■,, „„stn..P,.s  exist  whieh  niav  effe,'. 

an  exn.pt,o„  to  the  « ral  r„le.       Gordo,,  v    ul 

8  N.  H.  444 ;  Hall  v.  Tn/o,,.  1  l)e,„  q-.fi 

t\J"Afr"'"''''  '■•  ■^'"■^'"■'  "  ^'•'"'-  I"  '"•'•  i*  '^"s  held 
H  at  delivering  a  promissory  note,  part  „f  ll,e  assets 

•J  ...  .  •  '■''■'  ""  '■"'■''Pt'on  to  this  rule  The  Conrt 
md  that  the  administrator,  by  not  collecting  l^nZ' 
became  chargeable  with  the  amount.  If  i^  TnZni 
ectible  and  he  collected  it  he  would  be  pai.l  ,  "" mni  -" 

s^o^  ,reVt.rc?if  •  ^"""""''  '•• '-"'^  -""- 

It  was  held  that  an  executor  wa<i  ont;tl„  i  * 

zzr  i7:rr::  -'  -'-'-  -^tntx  cXn 

amount,   but  not  otherwise  specified,  whereby  there 
was  ,„,p„,„rt  „„  hi„  j^^  ^^  ^^1^^        aeouritie,  of 

N  y' mi"";  8;"'"'""-  """""""'  ^-  ^'-'^^-'ril 

uen  assets  to  the  discharge  of  debts  and  le«acies  as  « 
disbnrseinent  of  moneys.    Ro„l„„„  ,..  Mor,;„,7Zl 

entiHed"tf  r™'  '".'^*^<'^-'™tor  or  administrator  is 
entitled  to  a  commission  for  paying  over  legacies  an  1 

Where  a  testator  bequeathed  corporate  stork  to  hi, 
wife  and  son.  and  the  survivor  of  ihem.  in  trust  for 
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certain  purpose!,  and  the  executom  trannferred  thi« 
stock  to  themselveB  as  trustees  (their  diiliei'  a*  execu- 
tors being  entirely  distinct  from  their  duties  as  tms- 
tei'sK  it  was  held  that  such  transfer  was  not  n  pay- 
ment out.    In  re  Burden  (1917),  198  N.  Y.  St.  747. 

Kiiiiuinrnlion  to  trustees,  if  on  a  percentaKc  of  the 
KVoss  value  of  tlie  estate,  should  be  allowed  on  the 
Kross  value  as  at  the  time  when  the  accounts  were 
passed.    .S7,7,;if»  v.  Millir  (H.C),  40  D.  1..  U.  41«. 

(,'))  Amoiitit  of  Compensation. 

"The  compensation  allowed  is  not,  and  should  not 
be.  but  little,  if  anything,  more  than  liberal  indemnity. 
I  The  condition  and  value  of  the  estate  shoulil  be  a  con- 
i   trolling  consideration  in  all  cases.    If  the  estate  has 
'    but  few  undisputed  debts,  if  property  e(ius.istin«  most 
largely  of  stocks,  bonds  or  solvent  securities,  involv- 
ing oiily  ordinary  care  anil  attention  in  their  handling 
and  distribution,  and  of  real  estate  which  may  be 
readily  rented,  and  at  the  proper  time  divided  or  sold 
for  division  among  tliose  entitled,  and  the  value  of  the 
■■state  is  large,  a  liberal  compensation  may  often  and 
should  be,  less  than  the  maximum  statutory  allowance, 
but  never  greater,  even  if  the  administrnticm  involves 
much  care,  attention  and  trouble."    Kfnnii  v.  Graham, 
y.io  Ala.  585. 

The  allowance  to  be  made  in  all  cases  is,  what  is 
fair  and  reasonable  for  the  executor's  care,  pains  and 
trouble,  and  his  time  expended  in  or  about  the  estate. 
In  Re  Toronto  General  Trii.'^ts  ami  Ceiilrnl  Ontario 
By.,  6  0.  W.  B.  350,  Teetzel,  J.,  said  the  proper  things 
to  be  considered  in  fixing  the  remuneration  of  trustees 
are: 

(!)  The  magnitude  of  the  trust; 

(2)  The  care  and  responsibility  springing  there- 

from ; 

(3)  The  time  occupied  in  performing  its  duties; 

(4)  The  skill  and  ability  displayed; 

(u)  The  success  which  has  attended  its  adminis- 
tration. 


COMI'K.VHATIOX    Til  THIBTKKH.  ;ll);, 

This  was  citpd  with  approval  l,v  Biilton,  .1 ,  in  ft, 
Pr,U,e's  7r„,,/,.  12  0.  W.  R.  2R4.  an.l  approve.!  of  in 
-Mnnitoba  in  lie  Snnford  E.-latc,  18  Man.  B.  413. 

"Tho  stntuto  lins  fixed  no  stnn.innl  bv  which  the 
riite  of  compensation  in  to  be  mcnsurcd,  and  thiH  im- 
ports that  each  case  i«  to  he  .Icnlt  with  on  its  mprits, 
accordinK  to  the  sound  discretion  of  the  JndRe,  who  is 
t"  reKaril  the  .-are,  pains  and  tnml)le,  and  time  be- 
stowed and  expended  b,  the  claimant.  Nor  have  the 
U)»,i.s  jai,!  down  any  inflexible  rule  in  this  resard. 
wmie  a  percentage  has  been  usuallv  awnr.Ied  as  a 
convenient  means  of  compensating  a  'class  of  services 
which  .lo  not  admit  of  accurnle  valuation,  yet  the 
adaption  of  any  hard  and  fast  eunimission  (such  as 
five  per  cent.),  would  defeat  tho  inleniio,,  of  the 
statute.  .  .  .  Rve  per  cent,  mnv  he  a  reasonable 
allowance  in  many  ease>.  but  where  the  estate  is  large 
and  the  services  rendered  are  of  short  duration  and 
involving  no  very  serious  responsihilifv  such  a  rate 
may  be  excessive."  Boyd,  C.  Ft,  Fl,;ni,,n,  11  P  R 
4Zo. 

_     In  the  absence  .,f  such  standnrd  we  e..ii  oiilv  exam 

order  ^  ''"''*  P''"''^'  "'«'"  '»  cl'ron'ological 

McLeimnn  v.  Heuard  (1862),  9  Gr.  178.  Five  per 
cent,  allowed  on  all  moneys  received  and  pai.l  over 
and  M  per  cent.  o„  niomvvs  reeeiv.^1  an.l  not  pai.l 
over  Th.'  report  is  not  clear  as  to  the  amount  of  the 
estate,  time  occupied  or  labour  involved 

Torrance  y.  ChewHt  (186fi),  12  dr.  407.  Four  per 
cent  allowed  on  all  transfers  of  stocks  and  all  monevs 
pa.id  m  and  collected.  The  rep.irf  .'.es  n.,|  «iv,.  vnfH- 
cient  facts  to  be  of  much  assistance. 

Thompson  v.  Freeman  (1868),  l.'j  Gr  394  The  re 
ceipts  were  $298,9;i0  and  disbursements  $28fi  7')8  The 
Master  allowed  the  same  as  in  McLennan  v  Reward 
A  large  portjon  of  the  receipts  and  disbursements  ap- 
pear to  have  been  from  mortgace  investments  an.l 
reinvestments  extending  over  a  period  o{    ears      It 
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BBS  IihIiI  IIii>  iMinimUKion  wiin  lno  Inrni'  ami  it  wr« 
ii'l'iTri'il  linck  tn  flic  MnKlfr.  It  wax  poinlwl  (ml  that 
nltlKiimli  Hvp  p<-r  lont.  may  not  he  too  larnc  a  (■ommip'- 
xion  wliPrc  the  Kimi"  coiicctiul  arc  small.  '*  1»  too  law 
whpii  the  amount"  are  laijn-.  It  wan  also  IipUI  that 
nhorp  pxppiitorn  convoy  laniK  to  tin-  bPiipflpinrips  they 
shonld  not  be  comppneated  by  way  of  commiiinion,  but 
liy  II  Iniiip  sum.  As  tn  conipensnllon  for  invpntment, 
see  He  Ilerkrleii's  Trunin,  in/ra. 

Of«;.so«  V.  Deriion  (1870).  17  Or.  .10(1.  ♦1,500 
nllowpil  onp  pxppntor  and  iH.SOO  to  the  other  two 
.jiintly.  All  the  report  says  is.  "tlierp  was  not  only  a 
larjip  cstatp,  b,  t  one  reqairinit  care,  .iudKmfnt  "nd 
pirrnmsppption  in  its  manaRempnt." 

Rn  BerUley'n  Trusti  (1870),  8  P.  R.  103.  The 
piipitnl  nmonnted  to  $72,000,  and  the  administration  of 
thp  pstalp  covered  U  years.  The  inpome  was  payable 
to  the  widow  for  life  and  on  her  death  to  the  phildren. 
On  an  intcrini  applieafion  by  trnstees  to  lix  their  re- 
munernti.m,  Blnke.  V.C,  held:  (1)  that  on  trustees 
asKuminj,'  the  trnst  I'state,  a  commission  is  not  to  be 
allowed  to  them  for  merely  takinj?  the  same  over,  ns 
they  may  hold  it  hut  for  a  day,  or  tlipy  may,  holding 
it  longer,  so  deal  with  it  as  to  dispntitle  thpm  to  any 
pommission  wlmtpvpr;  but  that  trnstpcs  properly  deal- 
ItiK  with  the  estate,  and  handing  it  ovpr  on  thp  dpterm- 
ination  of  the  trnst,  arc  entitled  to  one  pommission 
for  the  rppplpt  and  proper  applicatjoii  of  the  estate; 
(2)  tliat  trustees  are  not  entitled  to  pommission  for  the 
investment  or  reinvestment  of  the  funds  of  thp  pstatp, 
ns  such  a  modp  of  romunpration  pupourages  a  con- 
tinucil  chauRiuR  of  the  investments,  whieh  may  he 
most  iu.iurious  to  the  estate;  (3)  that  the  trnstees  are 
enlitli-d  to  a  commission  on  the  receipt  and  payment 
,  of  tlip  income  of  the  estate,  and  to  the  reasonable  com- 
pensation for  looking  after  the  estate;  (4)  that  it  is 
not  unreasonable  to  make  some  allowance  for  sprvipes 
not  covered  by  the  commission  awarded. 


rijm.K.NMTIii.v  Td  Tm  HTKKB,  ,|;i; 

vP.tm.„t.  oto.;  „nd  WO  a  ye„r  for  r...  .JZZr^' 

«ere  nl,„  al|„w„,  f„„  ^„,„    ,.,  ,„„  j^;  ' 

feiptii  of  mcimii!.  '  '"   " 

AWj,  V.  A7,W,„  (188I).8  l>   ;;  .VKi,    \.,p,„„ 

tho  Clip  nnd  niniiaK,.mont  of  i.,,|  „,iv,.    j,   .1.,..  u 

ev.,le„,.o  to  j.„ahlc.  tim  Court   ,•.■„., k'     ,,,'„, 

™rv,..«  romI,.ro,l  „„,1   to  ,„„ko  u   ,.•..,-,•     II  '„,' 
therefor     H.  is  not  li„,it..,l  ,„  a  eon™  Li,    '      ' 
part  of  the  eMate  wlueh  has  b.eo,„„  ,,„..,„,,| '       '  ', I  "^ 
The  respon,,  nlity  an,l  .liffin.l.y  of\„„„„,u^[     '  ;,    , 

loss  than  that  consisting  of  un„ro.I„,,iv,'f  ,-  „      .,1" 
where  the  receipts  nniv  he  virv  small 

W.  B«//,  I('r,V//,^  V.  \ih,l,:  (1^83).  I»  i'.  K  447  The 
receipt,  were  $9,40*  and  disbursements  *8,21'8  These 
"".oun.^  melnded.  on  hoth  sides,  a  sun  of  J.3238 
ropresenUn^  soenrities  in  the  hands  of  the  resSy 
.ievisee  and  ehar„.,l  („  ,„,,  «„,!  with  whiel  th'  ,  Z.. 
ors  never  mte.meddlcl.     The  Master  allowed  $+0 

Ill  \  ,"■  "P'"^"'-  P'-"'"<f'>"t.  J-.  ™nsi,lere,|  the 
■<-tont,on  of  th,,s  sum  involved  ,(  personal  risk  t,  I  e 
exeen  ors  and  necessitated  a  calculation  as  t,  a  se 
and  Imhd.ties,  for  which  it  was  not  unreasonable  to 
eon„,ensate  them;  and  $400.  bein,.  about  2./.  per  en 
np™  the  receipts,  and  ?-/,  per  ,.eut.  upon  the  disb,  rs  : 
men  s  was  not  excessive.  The  report  does  ,v  -  .hew 
he  labour  mvolved  or  the  time  spent  in  the  ndmini! 
trat,on  of  the  estate.     See  ThoLp.o^  ,.  f^^;;;;:, 

/«  reHon^herger  (1885),  10  0.  R.  521.    The  M,  ster 
allowed  the  executors  commission  on  monev    p  id  h 
c'hated    fhem'f"-'':"    P^'-'-^-^"-    and"  on' sum 
nan<ls.     The  Court  refused  to  interfere. 
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TfoompsoH  V.  Fairbairn  (1886),  11  P.  H.  333.  In 
this  case  all  the  work  of  collecting  and  paying  over 
was  done  after  the  administration  order  was  made, 
and  was  done  under  the  advice  of  solic.tors  and  in  he 
more  important  matters,  under  the  direction  of  the 
Master.  The  receipts  were  $29,000  and  disbursements 
$5,000.  An  item  of  $4,684  on  each  side  of  the  account, 
consisted  of  a  mortgage  transferred  to  the  plaintiff. 
The  plaintiff's  solicitor  collected  $2,400  a"<l  m^-^^  « 
payment  of  $10,000  for  which  he  was  personally  liable. 
The  Master  allowed  $1,193.  On  appeal,  Boyd,  C. 
reduced  this  to  $400,  because  the  administraiion  pro- 
ceedings reduced  the  executor's  responsibility  to  a 
vanishing  point.  Nothing  was  allow^  m  respect  of 
the  $4,684.  One  per  cent,  was  allowed  on  the  $2,400 
and  $10,000,  2>/2  per  cent,  on  balance  of  collections,  and 
five  per  cent,  on  actual  disbursements. 

Re  Fleming  (1886),  11  P.  E.  272.  The  Ma-ster 
allowed  five  per  cent,  on  $32,000.  recoi.  ..  from  mort- 
gage investments,  and  one  per  cent,  on  if  79,000  on  de- 
benturcs  and  specific  securities.  Ferguson  J.,  in- 
creased this  bv  allowing  3%  per  cent,  on  the  whole 
estate.  On  appeal,  the  Divisional  Court  restored  the 
judgment  of  the  Master,  holding  that  if  he  was  wrong 
he  erred  on  the  side  of  liberality.  Little  actual  work 
appears  to  have  been  done  by  the  executors,  that  being 
left  to  the  solicitors. 

Archer  v.  Sever,,  (1886),  13  O.  R.  316.  The  per- 
sonal estate  not  specifically  bequeathed  amounted  to 
$41,818,  and  the  rents  and  profits  come  to  the  hands 
of  the  executors,  $4,052.  They  expended  $25,100  and 
$3  816.  The  accounts  shewed  300  items  on  one  side 
and  400  on  the  other,  and  there  had  been  considerable 
labour,  care  and  trouble  in  the  management  of  the 
estate.  Held,  that  five  per  cent,  on  the  total  receipts 
was  not  an  excessive  compensation,  although  about 
$17,000  remained  in  the  hands  of  the  executors  -.nth 
which  they  were  chargeable. 
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Re  Prittie  Trusts  (1889),  13  P.  B.  19       TruatPPs 
^changed  an  investment  for  stock  in  a  land  St 
Held,  that  a  commission  on  the  value  of  the  stock  was 
be  .^lo^'wT'  ""'*°/  °f  ™°>''n-ation,  but  they  shoT,, 
be  allowed  a  snm  for  their  trouble  in  makin/the  pt 

(xtending  over  several  years,  and  involved  care  and 
attentaon  on  the  part  of  the  trustees.  It  was  held  thev 
we.0  .,u.st,fied  in  employing  agents  to  mak'  these  cot 

'rnClCtld'"^  ^"""^'^  *"  '^^  P-  -*•  "P-  tt 
In  fle  Ce«frai  Bank  (1892),  22  0  B  247    Tl>i«  w„c 

allowed  21/4  per  cent,  on  moneys  actually  eoHec  e" 
On  appeal,  he  was  allowed  IH  per  cent  L  „  1,?       .■ 
*231,000  consisting  of  amounjs'rd/usted  or  set  „ff 
owang  to  the  trouble  in  preparation  of  accounts  etc 

deCursiter  (1894).  9  Man.  B.  43.S.  Four  per  cent 
was  allowed  on  the  amount  received  and  di^burTI^ 
and  two  per  cent,  on  the  amount  received  „  '  ,  ,T;^' 
maming  on  hand,  sul,.icet  to  a  further  allo^^nce  n  be 
made  when  the  estate  should  be  wound  up 

In  re  Wiggins  Estate  (N.B.),  20  C  L  T  469 
Where  trustees  of  an  estate  consisting  of  stock's  and 

e  tate  wa;  r^f,^,  '"  K  ?  """""'•  "  ™™'ni«^ion  on  the 
t»r fii  r  ^'^'  """^  *  rommission  of  one  per  cent 
was  allowed  on  investments  made  bv  them 

Re  iloran  Estate  (N.S.),  36  C.  L.  .T  2], 5  Bv  the 
terms  of  the  order  of  the  Court  appointing  he  tru.,tee 
he  was  to  receive  "a  commis^on  of  five  per  cen    upon 

paid  over."      The  income,  which  consisted  of  rents 

blkJents"  "f'f^,  P^"'""'"^  "^^  'he  trustee,  but 
by  agents  employed  for  that  purp.  je  who  paid  over 
the  coUections  directly  to  the  beneficiaries  and  received 
a  commission  of  five  per  cent,  therefor  '^  "'""^'"'l 
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Held,  1.  The  trustee  had  the  right  to  employ  agents 
for  the  purpose  of  making  such  collections  and  would 
have  heen  liable  to  the  cesUiis  que  trust  for  the  acts 
of  the  agents  and  obliged  to  make  good  any  loss,  but 
could  not  he  required  to  pay  the  agents  nut  of  his 
own  pocket.  2.  The  trustee  was  entitled  to  claim  com- 
mission on  the  gross  amount  of  income  collected  and 
not  merely  upon  such  moneys  as  technically  came  into 
his  own  hands.  3.  The  trustee  was  not  entitled  to  in- 
terest on  commissions  which  he  should  have  deducted 
from  time  to  time  as  collected.  But  see  Tmilor  v.  Mc- 
Oralh,  post,  ns  to  double  commissions. 

l„  re  Wmmins  (WK).  4  O-  T..  R.  501.  Trustees 
liad  from  ISOl  to  1902  taken  care  of  an  estate  of 
$fiO0OO,  received  pnvments  of  principal  and  re-in- 
vested  them,  and  collected  $;«),700  of  interest,  being 
an  average  rate  of  about  6  per  cent,  per  annum.  Held, 
roUowing  n<-  Berkeley's  Trusts,  supra,  that  an  allow- 
ance of  $100  a  year  should  be  allowed  llieni  for  taking 
care  of  the  estate  and  making  re-investTnents  in  addi- 
tion to  5  per  cent,  for  collection  and  payment  over  of 
the  interest. 

fle  Mchityre  (1904).  '  «■  I-  ^  5*^.  The  adminis- 
trators took  over  about  $60,(X)0  of  property,  consisting 
of  mortgages,  notes,  farm  property  and  fiirnitnr.-. 
They  distributed  $29,000  and  set  apart  $.^1.0'»l  for 
l)aynient  of  annuities,  legacii^s  not  matiircil,  etr  Thev 
.■ollocted  about  $6..')00  of  interest,  Tlie  adnrn>i>.|r»tiori 
to  date  li.id  extended  over  a  period  of  a  littl*  in«ri' 
than  four  years.  Tlie  estate  was  ■..>!  nil  easy  '.n.  !" 
deal  with  owing  to  conflicting  IntiiprctMlions  of  tlic 
rights  of  beneficiaries  under  the  will,  tlie  nature  of  the 
trusts,  their  number  and  complications,  etc.  Street. 
.1.,  allowed  the  administrators  2V-  per  cent,  upon  i'-ocli 
portion  of  the  corpus  of  lli«>  estate  as  they  had  taken 
over  and  distributed,  the  same  amount  to  he  allowed 
on  the  balance  of  the  corjlus  as  it  was  distributed 
from  time  to  time.  He  allowed  five  per  cent,  on  in- 
terest collected,  and  $100  a  year,  in  addition,  for  tl.- 
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ered  by  tl,o  other  cimw.,  7„eL,  "  ff "'""'  ""'  '''^- 
s^Tvation  of  the  estlte  .'■  Mm.  "^  '"  ''"•"  """^  f'"- 
■nade  against  the  res  due  „^^  '  ""^^''^rges  are  to  be 

'".d  -"""itantrfor  whom  tl  im  ;■'  "'  '""^  '-^^'''^ 
are  entitle,!  to  receL    Tnr     •  '."'"'""»•'"»  are  made 

the  will  .ithourdeduetitn';™  "'""^  "'"'"  '"'■  "'<■">  - 
rtat  a  trustee    .r^n    son      '''"'  '"'""  "'"  ■'""'■"Hties 

i-'-titie.,  to';;:!,:  -,r ';;:''' "^ "*■-'-), 

'•omes  into  his  h-„„ls  „„  '  '"''>""'  "^''ieh 

finally  dis.ri  ,  ,         ,  I    '  '  l"""' /''"  '•'"P"-^  which  .is 

f;"^i>..pair,:::,t\;rri:',r;;;'r"^-- 

takes  r'  aee  from  ti„,„  t,    »•       "^""'"""  "'   the  .'orpiis 
further  enii  I  ™  ,       '  ,  '  """;•  ""•'  """  ""■  'n,s,oo  i. 

-are,  i.n..na^e;;;:   't';,:T'■■'''''''"^'':•'■'•f''•• 
"'■'7-  ''-remuneration,,':;';  ::;;':r-'"t"'' 

'""•  ''^«"t'  ^"m  to  inelude  „nd  !..?,*      '^'■' ^""'■"• 
an<l  the  allowanee  h,-  the  e„r    «,      ,?  ""'  '■'"■I"'-- 

">^'''-n<.  .f  the  ,.„„«-,  .llowan'e  ,..''""'; '■'■'"■• 
..«en,e„(,  hut  eaehease  „„,""'  '"""- 

"«■"  elrnmistiinees  ••  ''•■('end  ur»ui  i|. 

--.^'':::::^ir'"''7-'^''"-^^   - 

^heestat M   TZ    """''"' ■''"'''*  ''■"'' 

«>'  undivided  half-inte  est  i  ,""'"  '"  '''"'■'■"*"•  '""' 

'""■  trustees  had  .ed  '  '"f"''"'''  P"'I-rtie:- 

*';^■'-!tr!;.,:'t  ;■';:;:::;::!,::;'■;•  ■■'■-' i-'-u 

i"iMv,   heiiiK  paid  therefn.        "" '"    l'-^'  »  trust  com- 
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,.,.,.<.,iv...),  l.ut  tl,..  corpiLs  ,..ul,l  notl...  |livUl.'.l  .."til  "''■ 

„(.„e,l      On  tl.e«^  farts  it  was  1^1(1  that  th-  t.u»tp<> 
err'ntitW  to  -i  r«r  cent,  on  the  -venuo  reo«p^ 
exerpt  ri^  *W.On(l,  on  which  the  commission  should  be 
oZt^Ju  and  -i'i  P-r  cent,  on  all  .lishurBoments 
TZ:.,^-     it  was  ,«rth.r  held  that  no  comnus.o, 
...onl.l  i.c  all.>we.l  on  the  ronvorsion  into  ..sh  o    tl  e 
rearVstate.  hut  an  allowance  of  $200  to  cover  the 
roubl^    n  making  the  sales.    They  wei-e  allowed, 
a^mion    a  veaviv  sum  of  $7.".  for  taking  care  o    th 
:Zl..  and   making  Investments.     It  --  I'™;^;;'  " 
tlint   on   the  distribution  of   the  c'orpus  the  trustees 
would  ho  entitled  to  a  further  allowance. 

„    ^    a.     noi->i   '10  W  X  T.'ifl,  1(M9.  The  est  ale 
.  J;,S:S    Sing  o?^:ash  ,.n  hand   life  i,^r 
,i,.o    stocks,  and  household    furniture.     There   we  e 
,,..euniarv    legacies    to    litty-three    P"-"?>  J™'  ^^^ 
■hnrities      The'  assets  were  in  Ontario,  Quebec  and 
Man    ol«,  and  the  executors  had  to  adjust  suc^.ssioi, 
duties  wiih  each  ,.rovinee.     The  ^^^f^'^^ 
lowed  %?.m  for  care,  pams  and  troub  e     On  app  a  . 
Mnhlleton,  J.,  thought  one  per  cent,  a  liberal  eomuus- 
ri on  and  rduced  the  cmmissiou  to  *,.0OO.    On  appea 
to  the  Divisional  Court  the  judgment  of  the  Sui.og.  te 
Judge  was  restored.   Muloek.  C..1.,  deluering  the  ,„dg- 
ment  of  the  Court,  said:  "lam  unable  to  .««*  tl.e    on 
elusion    that    the    learn«l    Surnigate    (  ..u.t    .Indv 
a  loweil  an  excessive  amount.    On  the  contrary   I  am 
o    opinion  that,  if  he  erred  at  all.  it  was  not  in  allowing 
a  lar™r  sum.    1  hav,.  not  overlooked  the  crcnn.stance 
hat  the  estate  >-onsisted  largely  of  shares  m  com- 
panies which  it  was  argued,  were  readdv  convertible; 
C   shares  tn  companies  are  liable  to  fluctuation  in 
value  and  a  loss  acruin*  to  the  estate  because  of  then 
al  ng  inAlue  might,  under  some  cir.umst«nces.  ren- 
de"  executors  liable  therefor.  aW'-SV-"-";;  ^ '.^ 
they  considered  good  judgment.    Such  a  risk  on  then 


COMPEN84TKJ.V    T„    IBISTEES.  J,,., 

facts.  ^      '"""  '"'■  samo  sot  of 

real  and  pors„„al  ostate  roalLd  ^oi^,;     '"t . .''''"■ 
"^'x  paid  out  thereof  *.T  OtJO  Tho  s  ~       '"       '"■''"' 

The  report  d/.e.,  not  show'  ,';:,?  ^'fV"  ''"'  '■'•'■^''• 
^^  '"  re  San,.,r,  ^.s.,/.,  «  ,"'V,  "  ";;"■  '-"'-•' 
thp  oxecutor,  wor.  to  r^ali.o  ,  ,  ,  '  *'""  ''"'"^^  "'^ 
toba  and  „.,„,^,  ,  ',  ;;„  o«  ",^0'  """"  '"  -"""'- 
It  took  nino  vonr«  to  omm  1  "*"■■'"  '■'""■"tors, 

b«en  done  witi,  "iTthfulno  "!  .'  """  ^""■^■'  "-W"'-  bad 
realized  wa>  ovo  *™o^  ^"T^^-  T^'- nmonnt 
managoznont  „f  the  wT;"  ind^'  "''"  '","'  ""'  "'^f 
"ecount.    The  Court  «;eR'i^';;:,;;. ''''''    «""'"<»  "" 

tors  toff,.thor,  two  nor  oont      I    i  ,''  *'"'  "'^■"''"■ 

was  not  ontidod  (o Vom™  1  "  "'"'  ''"'''  "'«*  «• 

•-•-.  en,ph,yod'ano      ,''~  t\f '■''"^'^  '■"  ""«'■' 
e-stato  to  perform  s„ch  sorvrcel  "''^™"'  "f  '^'^ 

-tSi^':t,!n::i,::,?-]r'^-"^'-Tboosta, 

"i/o  and  romai™doMn  .L^Jr*""""  ''"''"'  ''' 
sister  residinir  on  t), ,  f     '"^^  ■  ]"">  "  Provision  f„r  a 

of  its  proc    ets        tL  r  ""V""""  ""•"■'>'-"-!  on' 

own  monev.,,  Th"^lni„rs  "f  •  '"^'""'""'  "'"  "'  '"^ 
'•  year,  and  ,],e  Surro^l  r  '""  T'"^"'*  ""r  ■•'''■"■' 
«300  as  con^mission  "ot  apn'!I  TZ'',''"'  "'"''""^^ 
that,  having  regard  to  tL'^'^.'  •^"''"■■•'""d.  J-  said 
-all  amon^tTpls'onl  osTatl  ''V\^^'"^--  "-'  .1- 
of  time  dnrins  ^hiohu  '  """^  ""'  ''""-t  period 

°>ent„f,he"T,,:tVa;„;r''"^  ■"'"  ""■  ™"«- 
'  "^  '^^'^  01  the  opinion  that  $:m  ^as 
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«..es»ive,  ami  r,.dumi  it  t..  #125;  *50  «s  onimission 
ami  $75  tor  caro,  paina  and  trmililc. 

Re  Smith  (l!)l<i).  38  O.  L.  K.  .,7.  WIm'.;-  .■xm.t...-« 
(the  widow  and  the  solictor)  of  a  retail  li.l«or  »i'll.  r 
,..,rri...l  on  his  lmsin,.ss  for  thr,...  y.-«r.  ^'I';';_  ;';=  '^ , 
coas,.,  pai.l  liis  d.'bts,  and  sold  the  h.us.noss  for  a  l«.p 

sum,  si  that  tiu  aiu,.  of  ,h,.  ostai..  «■»^•";.■:;;';.*:;"'  7, 

*2(i-j:)7  to  $2:W,rJli.  un  alh.wamr  ot  *4.1,oO.(.J  to  tl 
,.xc.:.ntors  during  the  thre.  : '"»»  ^"^''™'';";;;;'•.    ^^ 
ostimntinK  th.'  vai.i.'  of  executoi^'  servu.'s,  V%ix\  busi 

,^n;;^and  advi.v  ,ivon  by  the  ^"^f^^-'^^^^^^V 
for  which,  but  for  bis  i.osition.  ho  ,n.gh    l,aye  ma 

professional   .barges,   were    i.roperty    tak,.,   ,nto   a,- 

,„  ,|„.  V,  .v  r, nl  ease  of  ff,    H,wh,'s     imS),  4.! 

,,  I.  1!  ,VI4.  .he  raets  were  as  follows,  y "'I':;  »'»"[- 
.iap.  se.tleuH.nt  a  trus,  eorporation  ba<l  ,n,ts  bands 
,  ,„„,,gage  for  ♦2WI,.««1.  The  shares  ol  the  beneh- 
,„„.i..s  were  v.'sted,  and  the  henelieianes  appbed 
«„  „r.ler  dire..t,i„g  the  Irus.  ..orporatmn  to  ^^^^^ ^ 
"    ofMge  to  the  .\,-eouutant  of  the  S«pr,.ne.  (  our    ol 

OniaH:      The  a un.s  of  the  trustee  had  Wnak,o, 

down  to  1-Jtb  .lone,  1!>17,  and  a  eon,nuss,o„  0  +h.0,.,..« 
„U„w,.d  to  that  ilate.  bnl  Ibis  .•onnnission  did  not  ..e 
,),„!,.  aiiv  eomiuission  on  the  money  s,.eured  by  this 
,„„rtgage.  An  "i-'ler  was  made  iransfi^rring  the  iiiort- 
!"",'.  I.  asked,  with  a  reference  to  the  Master  in  Or- 
diimrv  to  fix  tlie  eomp..nsation  to  be  aUowed  t„  the 
trustee  "for  its  eare.  pains,  and  trouble,  an.  tiiiii'  ex 
pended  in  and  about  reaU/.ing,  managing.  ";'"■"";'"'; 
■„,-.  disposing  of.  and  settling  the  nftairs  of  the  tinst 
in  «o  far  as  the  same  relates  to  tbe  portion  of  tie 
t,„.t  represented  in  (Me  mortgage  dealt  with  m  the 
order),  inelnding  the  transfer  of  the  s«','l  "'""•tgHKe 
to  tbe  .\e,.ountnnt  of  this  Court,  for  wliieb  be  said 
jnistee  has  not  been  ..ompensated."  Tbe  Master  fixed 
ll„.  eonipensatio.i  at  $1.0(«l.  and  lb,'  trustee  app.'aled. 
Mr  .Fustioe  Rose  held  that  tb.'  evidence  before  the 
;\f  :,.,.    -.!   ....»    i,,..t;f,    <.\u    n.mlimr  that   tbe  trustee 
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T."lf!""'''^^  ','""'  f"-"'"""'ly  i"  it"  'l.'«linKs  with 
the  estate.     Ife  then  proceeds :— 

iJf'V"  "■',"■•  T  *'"'."''«''"■  in  f»'-'lin«rv  point,  „„t, 

1    inT;'"'    ' ^«''■'""-•>■ati""    tlH.    trustees 

l>on   tnne  to  time  eonsulte.)  the  cesl„is  ,,,„■  ,n,sl  „s  („ 

.nest.ons  presenting,  themselves  for  determination  no. 

w't  ee,t,„„  «pp|,eat,ons  wen.  „,„,|e  for  th..  adviee  of 

.  (  o  ,rt;  an.l  m  that  sense  it  is  tni,.  that  the  trustees 

"ssmne  any   unneeessary   responsil,ilitv;  but 

,  ,     'r  ""'  "'■"■'"  ""  l'<'»  '■'■»»"'i  for  euttiuK  down  the 

iiistees    renmnernt ,     P„H,aps  a  trnsle,.  who  is  in 

1  |M.s,t,on  wlneh  eon.pels  hin,  to  take  risks  is  ,.„title.l 
I  is'rZ  "'"",. """"">•  f'""nrnhle  eonsi.h.ratio,,  wh,.n 

nhsains    I  rom   taking  unne.vssarv    risks    is   not     for 
tlmt  reason,  to  he  treated  with  nnusnal  severitv 

■rest    V",\   Th"""    "'"''   "   "'"""    '"   ^'l'""!'    i'    «■'«"  ■">>'-'- 

f  "•"."""  ' "mpensation  on^-ht  to  he  arrived  at 

by  addin^f  t.wther  a  certain  penvnta,..  of  the  $LW,000 

e  ta,     .,""'  ;"■'"■  T     '"""■■>«'»>•'  'l'"t    P"r-tion   of   

estate  a  eertan,  other  p,.re,.nta,!;e  of  th,.  s„n,e  son,  for 

ranslernns  the  n,or..,,.,.  ,o  th,.  A,...o„nla   .,       , 
e,  r ta.n  o|,|„,.  ,.„r,.„n,a«,.  ,„•  ||,„  i,„,,„„.  ,.,„,,.;, 
ph,us,,U  and.  upon  tl,e  ar,M„n,.nt.  th,.re  was    ,",") 

.-uss.on  as  to  wh,.th,.r  ,i„.r,.  o„„ht  ,.,■  „n,l„  no  to 
I'e  til,,  allowan,.,..  so„„.tm„.s  ,.alh.d  ,.onnnission  of  ,l„, 
P,...en,a^..s  ,.|a,n„.,l,  or  of  any  p,.r,.,.nta«e  npon  Z 

■    ".''l'""  * >"■  I'.-"!'!  i'  «as  sai,!  thai  sn,.h  eomirii.- 
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EXKCUTOns'  AfCOINTg. 


fo  be  found  in  such  oases  oh  /fc  Farmers'  Lonn  and 
Saviiiiis  Co..  3  O.  W.  R.  837,  anil  Re  Mclntyre  (1904), 
7  0.  T..  R.  548,  rplicd  upon  by  the  cestui^  que  truKt. 
I  iiiclinp  to  the  view  that  if  it  was  necessary  to  decide 
whether  a  commission  niiffht  properly  he  allowed  the 
<lecision  oURht  t.   be  in  the  affirmative.    It  seems  to  me 
that  the  word   ...stribute,'  as  the  expression  is  used  in 
the  cases  q''-<-    is  really  intended  to  convey  the  same 
idea  as  the      pressions  used  in  Re  Berkeley's  Trusts, 
and  that  these  trustees  have  done  wliat  has  been  held 
in  the  cases  to  be  sufficient  to  justify  the  allowance  of 
a  percentaRe  in  taking  over  and  distributing  the  estate. 
However,  I  do  not  think  it  is  really  necessary  to  de- 
cide that  point.    Tt  is  trne  that  tlie  enlculation  of  per- 
cenlases  upon  the  various  partts  of  the  estiite  and  upon 
the  receipts  and  disbursements  of  income  is  one  of  the 
niciins  very  often,  perhaps  usually,  adopted  of  fixing 
a  trustee's  compensation:  Re  Griffin.  3  O.  W.  N.  759, 
l(H»;  Re  Smith  (191(>),  38  0.  L.  R.  67;  and  perhaps  in 
the  majority  of  cases  it  is  tlic  best  means;  but  neither 
the  trustee  nor  the  lestuis  que  trust  have  the  right  to 
insist   upon   its  adoption;  what  the  tribunal   before 
which  the  matter  comes  lias  to  do  ia  to  ascertain  as 
best  it  may  what  would  lie  a  fair  and  reasonable  allow- 
ance for  the  trustee's  care,  pains,  .and  trouble,  and  his 
time  expended  in  and  about  the  estate:    The  Tru&Lee 
Act,  sec.  67.    An  jMiinted  out  by  Ferguson,  J.,  in  Be 
Flenmii).  11  P.  R.  -TS.  426.  at  p.  278,  the  Court  cannot 
be  expected  to  ascertain,  wc-igli  and  set  a  value  upon 
the  actual  work  done  in  connection  with  the  estate 
and  properly  so  done,  and  allow  -^ueh  vtlue  and  no 
more;  regard  must,  of  course,  be  had  to  tite  size  of  the 
estate:     Re  Toronto  General  Trust  /"orporatiom  and 
Central  Ontario  R.  W.  Co..  6  0.  W.  K.  350.    A  .um 
which  would  be  a  reasonable  allowance  in  the  cajw  of 
a  small  estate  would  often  be  quite  unreasonbly  snail 
in  the  case  of  ii  larger  estate,  althougli  the  work  done 
in  connection  with  the  larger  estate  was  no  more  than. 
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"I-  cvoii  less  thiin.  tlmt  <l(irio  in  cdmicoticn  will 
fiiinll  psfatc. 

"Now,  wimt  is  boiiiK  ,l,.,,lt  witi,  in  this  ,natl.>r  is  an 
estate  ol  consrderabl,.  siz,..  Imncll,.,!  I,v  the  trnstcw  as 
1  ttiinlc  witli  nil  dup  rare  and  .sldll.  fin.  I,t,,«i,.,.s  l„',v.- 
boon  nllinvod  .■onipcnsntion,  and  I  „„„»  nssnni,'  tli.. 
prniMT  ..omponsation.  for  thoir  ,,„-o,  p„i„,,  and 
trouble  and  tnn,.  down  to  n  ,.,..tai„  |„.,i,„i  1„„  i„  ,', 
«r.oc.  of  a  pa-t  only  of  th,.  os.a.,,  ,„■,  as  it  mav  !»■ 

$-60,000  tbnn  it  nmlly  ,s;  and  I  view  tbo  qn,.sti„„  lor 
dot,.rn,j«„„on  as  boinir:    How  mnd,  nmn-  shall  bo  al- 

i«?  /"/.r''™'  '"'  "'^'  "•'"•'«  "f  ""^  -'""■  "n.l  in 
resppct  of  tho  sorvioes  that  wor..  Ivf,  „„,  ,„■  ,„„.i,|era 

'"■'   "'  tl'"  Snrro«at,.  Court;  or,  i„  o,h,.r    v.  rd  '   bv 

of  Tho  r'',''';i"  I'::  '•"'">—»-  l-  in-roas,:\  booau' 
o    tho  facts  th,-,t  tbo  ostato  is  so  „„„.h  lar^or  than  in 
tl.o  Surrogato  Conrt  il  ,vas  froato.l  as  hoi,,,,.  „,„,  „,," 
bo  trns  oos  ha,o  h„d  sorvioos  to  perrorn'si:;,       ! 
t-me  ot  the  award  by  tho  Surro„ato  Court?    Th,.  Sur- 

7;::i':"''"r"rr' ''-  '"■'•  '■-"*■ "" "-  -»'-•»•''" 

. Iisbursomonts  ouf  „f  capital,  21^  por  ooul  „n  ot  . ' 
.'.^.nrsomonts  of  capital,  L-.r.  por  'out.  o,,  oollcol in 
nud  .<■,  por  oont.  on  disbnrsoments  of  inoon,,.,  tosothor' 
^■th  a  small  annual  allowanro  for  maua.v  non'  T 
Tn  oaloulatuis  Hio  an.ount  of  ,hat  part  of  ,ho  oa  ,  tal 
wh.oh  was  to  boar  an  allowanoo  of  ,.  ,„.,  on  '  fo 
.•™  .zat,ou  au,l  1  por  oont.  for  distribution    t  ,o  o  w 

:;ri:r,^:"i'^:'_^--'''-"'-nho ;,,::;:: 
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ouKht  t(.  l*  tollowod,  ami  that  I  ought  tliorofore  to 
allow  3  |..-r  .•••nt.  upon  tl.o  tltV),m  and  5  i»t  wnt. 
HiHin  till.  iiiton-M  collpotwl  and  diKbursod.  and  p..rhap« 
an  annual  fee.     But,  as  I  have  pointod  out,  tl.n  Snr- 
roKati.  .JudKM  might  or  might  not  have  made  thp 
allowance.,  suggt-stod.    Thoy  did  not  tliJnk  the  al  ow- 
ano.-a  ought  to  be  at  the  name  rate  in  respeet  ol  all 
parts  of  the  estate,  as  appears  by  the  award  ol   1   j 
per  eent.  upon  the  realization  of  oertam  parts  of  the 
capital  and  2  per  cent,  upon  the  realization  of  other 
parts.     Doubtless  if  tliey  had  been  dealing  with  the 
whole  estate  thev  would  liave  allowed  a  sum  in  excess 
of  what  tliev  did  allow,  and  what  it  would  liave  been 
right  tor  th™  to  do  it  is  right  to  do  now;  but  it  does 
not  follow  that  the  scale  of  the  ailditiiuial  nllownnce 
has  been  eslabllsbed.     I  ain  tlierefore  unable  to  adopt 
the  easv  course  that  has  been  snggested.    Moreover, 
I  think  :i  per  eent.  upon  the  $-2l!(t,nOO,  together  with  .". 
per  cent,  upon  the  income  derived  during  the  period 
with  wliich  I  am  dealing,  would  he  an  unreasonable 
amount  under  all   the  circumstances.     The  fixing  of 
any  sum  is  more  or  less  arbitrary— it  mnst  necessarily 
be  so,  even  if  what  is  done  is  merely  to  fix  the  rate  ol 
"commission"  which  should  be  allowed— but    I  liave 
tried  to  lix  upon  a  sum  which,  added  to  wlinl  was  nl- 
loweil  hv  the  Surrogate  Court,  will,  on  the  one  hand, 
serve  a.s  a  recognition  of  the  faithful  administration 
of  a  trust  of  ccmsidernble  mngnitude,  but  of  cinn|iarn- 
tive  simpliciiv,  and,  on  the  other  liuiid.  will   not   be 
more  than   reasonable  ccsfii/.s-  (/"-■  Inixt  onglit  to  be 
content    to    pav.      Proceeding    in    that    way    I    have 
reached  the  coiicln.sion  that  *4.l)()0  would  b<'  n  proper 
allowance,  ami  accordingly  I  allow  that  sum."    Costs 
ont  of  the  estate. 

(fi)    MiscillllKriills. 

In  no  ca.se  will  an  executor  be  entitled  to  allowance 
for  servics  perform.sl  by  an  agent,  and  which  were 
50  iH-rformei!  by  him  mratuitonslv.  Chishnlni  v.  Iltni- 
nril,  10  Or.  47n! 
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All  a  Ki'iicral  r  iile  an  I'xi'rulor  sliiiiilil  not  In-  iillcmi'd 
a  coiniiiisRion  on  »iiniM  wliiili  hi'  lias  not  ri'alizi<l,  ami 
whii-h  I  Is  cliarKcalilc  will,  in  (•inis,..|i».ncc  of  his 
nexl'-'l  "r-  otlirr  tiiiscon.liirl.  //,(/,/  v.  77i.(m/i.«»,  17 
Or.  IM.  lint  .M.|.  />,,//,/  V.  fhi,,,,,  -r,  dr.  J4:;.  where 
coniniission  was  allowwl  on  such  sinns. 

Where  /in  execntor  is  a  resiilnarv  leKali..  no  coni- 
inissii.n  should  he  allowed  o,,  the  sinire  of  tlie  residue 
whieh  hi'  takes  under  tlie  residuary  elause  in  llie  will. 
/'"(/.<'  //e»/|.  V.  Lriris.  +  Out.  U.  \H. 

''''" luuission   ina.v   he  ;i|i|iorlioiiid   amontf  tlie 

'■''" ''"'"  aeeordinj;  to  th..  work  done  nnil  time  ex- 
pended hv  them.  In  re  Willinm.t  ^  VMyi).  4  O  1,  R 
''J(W;  Rk  Flrmiii,;,  1]  I".  K.  27'J. 

In    ease    of    sn< ssjve    administrations,    thai    is, 

wliere  an  exeeutor  or  aiimiiiislrator  dies,  resigns  or  is 
removeil  while  the  adiiiiiiislrnlion  is  ineiunplele,  and 
It  is  Knished  li.v  liis  siii-eessor  in  offiee,  tlie  usual  imio- 

liee  is  to  niiportion  anuiiiK  tlie  su ssive  incumbents, 

on  .'(piitalile  |M-ineipli's,  the  airinimi  „f  emnpensatioii 
which  ordinarily  would  have  been  aibiwed  to  the  ori 
Kinal  exeenlor  or  ndniinistiator  if  tlie  entire  adminis 
tration  had  been  eondueted  by  liini.  Tliere  .seems  ti> 
be  no  (ixi'il  rule  by  which  an  apportionment  of  tlu' 
eompi'nsation  may  be  made  in  all  eases,  [u  those  jur- 
isdictions wliere  the  Court  is  antliorized  to  allow  such 
compensation  as  may  be  deemed  lensonnble  for  the 
services  performed,  without  limitation  as  to  anioiint. 
It  IS  obvious  tliat  the  Court  may  allow  to  each  of  sev 
era!  successive  representatives  a  reasonnbl |n.|i 
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oarli  ou  liis  roceipts  and  disinirsoinonls.     11   A.  &  K. 
Ency.  130;!-4. 

Tile  fact  that  tln'  maxiniinn  ooinniissinn  lias  bt'on 
allowed  to  the  original  administrator  does  not  deprive 
the  su('('oedi]ipr  administrator  of  his  riffht  to  compen- 
sation for  liis  services  in  administering  tlio  balance  of 
the  estate.    Lemmou  v.  Hull,  20  Md.  1()8. 

The  estate  of  a  deceased  executor  is  entitled  to 
conmiissions  on  sncli  sums  as  were  received  and  paid 
out  during  his  lifetime.  In  re,  Whipple.  81  N.  Y.  App. 
niv.  58!). 

AVhen  an  executor  die.s  before  tlie  completion  of  his 
duties  the  commission  is  properly  apportioned  between 
his  personal  representative  and  the  surviving  execu- 
tor,   hi  re  McCormick,  4fi  Misc.  S86. 

The  deceased  died  in  July.  ISP.'i,  and  letters  of  ad- 
ministration were  grantetl  the  same  month  to  the 
widow  and  the  defendant.  The  widow  died  in  Decem- 
ber, 1893,  up  to  which  time  little  progress  had  been 
made  in  the  administration  of  the  estate.  The  ac- 
counts were  twice  passed,  the  whole  of  the  commis- 
sion being  allowed  the  defendant.  The  Court,  on  the 
application  of  the  representative  of  the  widow,  refused 
to  re-open  the  accoimts.    Martin  v.  Jones,  87  Md.  43. 

Representatives  of  a  deccase<l  executor  were  held 
Mot  entitled  to  commissions  where  such  executor  died 
before  anv  pavment  was  actuallv  made  hv  him.  In  re 
Naylnr's  Kstnte  (1917).  198  X.  Y.  St.  462'.  The  trans- 
fer of  stock  to  succeeding  trustees  is  not  a  "paying 
out"  within  the  meaning  of  a  statute  allowing  com- 
missions, so  as  to  entitle  a  trustee  to  one-half  commis- 
sion for  paying  out.    Ih. 

Where  there  are  two  or  more  executors  or  admin- 
istrators of  an  estate,  they  are  usually  entitled  only  to 
the  recompense  or  commission  payable  to  a  single  re- 
presentative. Phillipa  V.  liielwrdxnn,  4  Marsh  (Ky.) 
212;  hi  re  Aslim.  '>  Whnrt.  (Pa.)  228.  And  it  has  been 
held  tliat  where  one  of  two  executors  is  not  entitled  to 
a  commission  because  lie  is  a  legatee,  the  other  execu- 
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for  is  ontiti,.,!  to  „nly  on,.-)mlf  „f  tho  ro.,'nlnr  ,.M„,niis- 
sion.  Etli,„r,rs  Successimi,  ■^^  L,-,.  Ami  ■'Ki-  hce  v 
T.ee..  6  Gill  k  J,  (\r<|.)  3Ifi.  '        ' 

Where  an  estate  is  a.lminlstered  u,-  suecessive  per- 
sniial  representatives,  tlie  eon.pensntion  allowed  sho„I,l 
be  apportioned  among  them  aceonlins  to  the  services 
rendered,  and  the  compensation  of  one  will  not  be 
increased  because  )iis  predecessors  received  no  com- 
pensation for  their  services.  Re  Dcpcw,  W  N  Y  St 
Ml;  Linton's  Succession,  31  La.  Hun.  l.'iO. 

Personal  representafives  who  resign  or  are  re- 
moved may  he  allowed  a  snm  commensiirate  with  the 
services  they  have  performed,  if  benelicial  to  the 
estate.  Re  Douglass,  60  N.  Y.  .\pp.  Div.  fi4;  but  where 
they  resign  for  their  own  (!onven.ience  after  havinff 
rendered  very  little  service  to  the  estate,  it  was  held 
they  were  not  entitled  to  any  compensation.  /»  re 
aayden,  1  Connoly,  Sur.  (N.Y.)  4u4. 

In  fixing  the  amount  of  coniiiensntion  to  be  allowed 
an  executor  or  administrator  the  reasoualile  efforts 
made   by  him   to   collect  worthless  debts   should   be 

n"!  oo,'"  . """'''''''"'"'''"•      ■''"''"'*■  '"''*"*<=•   1    Chest, 
(la.)  J81;  Kester  v.  Liioy>,  40  "W.  Va.  161. 

_  Where  a  testator  directed  that  his  executor  should 
be  handsomely  paid  for  his  services,"  it  was  held 
that  only  the  usual  commission  would  be  allowed  him 
unless  there  had  been  extraordinarv  trouble.  Wmld,, 
v.  Hmvhns,  4  Leigh  (Va.)  458.  So  an  agreement  to 
pay  an  executor  a  "fair  compensation"  is  a  mere  pro- 
mise to  pay  what  may  be  allowed  hv  the  Conrt.  RnlJiff 
V.  Davis,  38  Miss.  107. 

In  Ke,mn  v.  Graham.  1,3.-,  .\la.  ,-,8,5,  ,|,e  will  pro- 
vided that  the  executors  should  be  "liberallv  compen- 
sated," and  It  was  held  that  this  means  „o  more  coin- 
peiisation  than  was  fair  and  just. 

What  is  a  proper  compensation  is  a  matter  of  opin-  \ 
ion,  and  even  if,  in  granting  the  allowance,  the  Court  I 
below  may  have  erred  on  the  side  of  liberalitv    that   i 
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alone  is  not  a  snilii-icnt  reason  lor  rcvcrsini;  liis  jikIk- 
ment.    McDonald  v.  Duriil.ioii,  (i.  A.  R.  'V2(). 

Wlierc  there  is  no  error  in  prineiplo,  llie  Conn  is, 
on  appeal,  loath  to  interfere  as  to  the  ipiaiituni  of  the 
allowniiee  maile  to  exwntors,  even  thonifh  it  seems  lo 
he  more  lil)eral  than  the  Appellate  Conrt  wonlii  in  the 
tirat  instance  have  fjiven,  We  Siiiilli  (lllKi),  118  0.  I-. 
R.  t)7. 

Part  of  a  testator's  estate  consisted  of  a  dry  sroods 
linsiness,  which  was  carried  on  liy  his  executors  for 
nearly  a  year  hefore  it  was  sold  en  bloc,  one  <'Xecutor 
doing  practically  all  the  work.  Tlion  passing,'  the 
accounts  the  Prohate  Judge  allowed  a  commission  of 
4'A  per  cent,  upon  the  whole  estate  to  the  executor  who 
carried  on  the  husiness,  and  a  commission  of  one- 
sixth  ))er  cent,  to  the  other.  Xo  connnission  was  al- 
lowed upon  sales  made  in  carryin!;  on  the  husiness. 
T'pon  appeal  the  Court  refused  to  interfere  with  the 
.lud.ffe's  discretion  in  apportioning  the  commission. 
He  Maiun:  42  X.  B.  R.  2u7. 

An  executor  was  heW  entitled  to  the  ordinary  com- 
mission on  an  estate  where  he  exercised  an  effective 
supervision  over  the  husiness,  although  he  left  the 
details  to  a  clerk,    /fn//'.-  l-:«t(iti;  S  Pa.  Dist.  li.  S. 

A  Surrogate  Court  on  the  passing  of  an  executor's 
accounts  should  not,  under  ordinary  eircunistanci's,  fix 
ill  advance  tlie  oomiieiisation  of  an  e.xecutor-trustee 
for  the  future  work  to  he  performed  in  getting  in  and 
distrihuting  the  unrealized  part  of  the  estate.  Re 
Patterson  Estate,  24  Man.  K.  317,  28  W.  L.  R.  177. 

The  compensation  to  an  I'Xi'cntor  or  administrator 
may  he  tix(K)  hy  agreement  hetween  him  and  tlie  per- 
sons interested  in  the  estate.  In  re  Jlamiltiiii,  2'0  N.  R. 
Rep.  249;  Newell  v.  West,  140  Mass.  520. 

Ill  Taylor  v.  Mc.Grath,  10  (».  R.  litlH,  it  was  held  that 
the  executors  were  entitled  to  credit  for  a  sum  paid  to 
a  land  agent  as  commission  for  making  a  sale  of  real 
estate,  hut  that  the  amount  so  paid  must  he  deducte<i 
from  the  five  per  cent.  eommiss,ion  jiaid  to  executors 
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IW  ..onipensation,  since  double  nommissi„na  ..amiot  h,. 
allowed. 

An  mlniinistrntor  is  not  ontitl..,]  t„  cnnnisxion  on 
a  fnml  hol.l  by  hi,  mtpstato  ns  a  trust  fnn,l.  Hninr.- 
V.  Hatj,  109  III.  9.1. 

An  administrator  with  tlio  will  ann<.xo,i,  who  un- 
dorfukes  tho  adm.nistration  of  the  estate  of  the  oril'  - 
iial  tes.atnr  and  that  of  his  resi.luary  legate,,  as  one 
under  an  agreement  that  he  shall  be  allowed  a  eertain 
eonmuss.on  upon  the  original  estate  in  f.dl  for  hi" 
son  .ees  ,n  both  estates,  ,i*  not  entitled  to  an  additional 
eomm>ss,o„  booanse  a  formal  accounting  in  the  estate 
of  the  residuary  legatee  is  sub^equiMulv  l,ad.  R,  //„„,. 
iHori's  Entitle,  29  X.  S.  R.  249. 

Kxecntors  were  held  entitled  to  compensation  on 
lie  income  of  the  estate  received  ami  ,,aid  out  i,v  tlien, 
tor  a  reasonable  time  after  the  death  of  the  testator', 
wnlow  at  which  tim,.  they  were  direcfe.l  to  distribute 
the  estate  where  an  immediate  distribution  w,nild 
have  resulted  in  a  serious  loss,  and  the  ret,.ntion  of 
arge  sums  „f  „,„„,.,.  hy  ,|„,  ,,,ce.-utors  durin  .  time 
he  prop,.rty  remained  in  their  hands  was  re,,  .,ed  for 
the  iia.vment  of  taxes  and  other  expenses  n,  l',rn 
li.'<c,  23  App.  Div.  209.  49  N.  V.  Supp.  .r,:!.' 

It  has  been  held  that  the  validity  of  an  a.lministra- 
tor  s  appointment  cannot  be  .piestioneil  on  tbc  account- 
;n  •.•»!  where  he  has  rendered  services  as  adniini«- 
.  be  is^ent^tled  to  his  expenses  an.l  compensation. 

tlio  act  tliat  the  will  under  which  an  ..xecutor  is  ap- 
pointed and  acts  is  afterwards  foun.I  invalid,  deprive 
liim  ot  Ins  right  to  compensation  for  services  rendered 
111  good  faith.    Cnmstocl  v.  fr,„lli/;„r,  Ecc.  Soc.  H  Conn. 

Personal  representatives  have  no  right  to  appro- 
priate assets  of  the  estate  for  payment  of  their  ri-ht 
ti.  commissions  until  an  allowance  is  made  bv  the 
Court ;  but  they  are  entitled  to  retain  in  their  hands 
a  sufficient  fund  to  recover  a  reasonable  commission 
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til  be  awarded  on  a  settlement  of  their  aeeounts.  Re 
Fiirniss,  86  N.  Y.  App.  Div.  !M):  Whcelwriqht  v.  Wherl- 
irrifiht,  2  Redf.  Sur.  (N.Y.)  501. 

Tn  Hernn  v.  Mnffntt.  S  P.  R.  43«.  the  Master  held 
that  a  trustee  is  entitled  to  retain  his  commission  from 
time  til  time  out  of  moneys  received  withont  waiting 
for  the  completion  of  his  trust  dutii^s.  In  that  case, 
however,  the  trust  deed  authorized  the  trustee  to  re 
tain  a  fixed  commission  of  four  per  cent,  on  all  sums 
received  by  him.  The  Master,  liowever,  quotes  witli 
approval,  and  follows,  a  decision  of  Chancellor  Wnl- 
wortb  in  ITn.incl-  v.  Rogers,  9  Paige,  4f>R.  where  he 
said:  "Where  an  executor  or  trustee  who  has  a  large 
claim  against  the  estate,  and  is  entitled  to  a  prefer- 
ence, receives  and  appiies  money  in  part  payment  of 
principal  and  interest,  if  the  amount  so  paid  is  large, 
it  appears  to  he  equitable  that  his  commission  on  the 
nmo\mt  so  applied  should  be  first  deducted,  so  as  to 
give  bim  the  interest  on  the  balance  of  the  principal 
of  his  debt  from  that  time,  after  dcnacting  the  com- 
mission on  such  partial  payment.  But  when  that  is 
done,  tlie  subseqeent  commissions  shoni '.  be  omputed 
in  such  a  manner  that  the  aggregate  aii.onnt  of  the 
whole  commissions  allowed  will  not  exceed  the  st.itute 
allowance  upon  all  bis  receipts  and  disbursements." 

Where  an  executor  is  entitled  to  retain  his  compen- 
sation from  time  to  ;ime  out  rf  moneys  received  and 
does  not  do  so,  he  is  not  entitled  to  interest  on  sums 
which  he  might  have  deducted.  Re  Moran  Estate,  38 
C.  L.  J.  215. 

An  executor  was  instructed  in  the  will  to  rent  a 
farm  belonging  to  the  estate,  and  it  was  held  he  was 
not  entitled  to  compensation  for  services  performed 
in  managing  the  farm  himself.  Bnrtolet's  Appeal,  1 
Walk.  (Pa.)  77. 

The  indebtedness  of  an  insolvent  executor  or 
administrator  to  the  estate  constitutes  assets  of  the 
estate  and  will  be  applied  in  discharge  of  any  compen- 
sation allowed  ham.      Freeman  v.  Freemaii,  4  Redf. 
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(•V.V.)  ^ll 
-'  Ch.  480. 

c  ar«e  «pon  the  estate,  and  tV'L    f^^  W    Z 
n«  as.„,^,  eaanot  compel  a  convc,  auc.  oVtrlXr  o 

•'  ,  "'^""'"''•''-  ^I'fi  compensation  i»  i„  the  same 
.  ntesory  a.,  any  other  expense,  incurred  by  him  TZ 
■  U.urance  of  Scotland  v.  Walker,  24  Gr  293  ^ 

When  an  estate  was  insolvent  the  Court  hel,!  that 
he  executor  was  entitled  to  his  allowance  for  ,  ,ptn 
at,on  .n  preference  to  all  the  creditors.    It  is  a  owed 

r„  r?  f.       "•.'""'"■'''''"''S  the  estate,  and,  as  such   is 

one  of  t„.  pn„„y  eharses  before  pavn.;nt  of  del.N 

Harrison  V.  Patterson,  _n  Or.  105         '         '"'<"'"'■-■ 

A  solicitor-executor"  is  not  entitle,!  to  profit  cost. 

•     f  the  es  ate  proves  ir.solvcnt,  even  thongl,  the  w  11 

ontains^«,e  usual  clause  e„,poweri„s  hiuf  ,o    LT' 

tor  work  done     /„  ,,.  „•/,;,.  (jR.jg),  ,  ^u.  ,!,-,  ."'c, 

-U.     See  further  under  "Solicitor-Trustee  " 

Where  the  accounts  have  been  (Inallv  passed  th.. 

because  of  the  distribution  of  a  lar^,.  s„m  of  monev 
subsequent  y,  without  openin„.  the  a^con^s  afteTSu  ■ 

u  OMl-a'S:-^  '"'"'''''■    ■^'■-"">  -  «™"«"' • 

Letters    of    administration    were    Krantcd    to    fl,,. 
widow  of  an  intestate,  and  she,  with'ont  Inv    orn^ 
appointment  as  such,  acted  as  guardian  of  their  infan 
children  and  received  the  rents  and  profits  of  the  rea 
estate  all  of  which  she  duly  account^  for.    The  Ma" 

a  ion  tr?o^\"r""''  f''^'^  "^^  *133  as  comp  „- 
sation,  part  ot  whach  was  for  the  receipt  of  such  rents 

to  th'e't^i     ? ?"' n"  f ---fation  did  not  ex"  i 

aid  the  cLe  ^"  ^"*^"  '^'^^'""'^  »'<-  Court 

."aid  the  case  was  an  exceptional  one  and  refused  to 
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intorfpii'  witli  the  nlliiwnm'o.  Donn  v.  Dniis,  23  Gr. 
207. 

The  ainounl  of  componstitioii  all"«o(l  to  triistpos  is 
«ov<Tiio(l  by  tlio  Inw  in  force  at  tlic  time  of  thi'  nottlo: 
mont  of  tile  nccimnts.  In  fc  Diilfl'n  Kslalf.  Ifiri  X.  V. 
S.  792. 

Where  nu  attorney  wax  appointi'il  administrator 
ami  paiil  very  lar^e  sums  for  attorney's  tees  to  the 
lirm  of  wbicii  he  was  a  member,  which  fees  were 
nMoweil  to  him  on  annual  accimntinv's  without  appeal, 
the  Court  heltl  these  allowances  were  not  so  conclusive 
ui)on  the  parties  interested  that  they  could  not  be 
taken  into  consideration  in  ti.xiuR  the  compensation 
even  tliounh  no  fraud  was  proveil.  In  re  O'Lenry's 
Estate  (l!»l(i)  in:!  Mich.  282. 

The  New  York  Statute  iirovides  for  the  appoint, 
nicnt  of  temporary  administrators,  hut  nmkes  no  pro- 
vision for  their  compensation,  hut  the  Courts  have 
held  that  such  temporary  administrators  are  entitled 
to  the  same  compensation  as  ordinary  administrators. 
li,  ,f  Hunk  (1918),  2(12  X.  Y.  St.  970. 
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Tl„.  nconunts  of  a  tr.,sl,.„  nwiy  l,o  |,asso,l  l„.f,„v  tho 

(ru  tee  or  a  co-tr„,,e.  ,.  rosid..„t,  ,„■  in  wln.-h  „„v  p„r, 
of  (he  trust  estate  is  situated;  l,„t  i„  the  case  of  ,, 
tn.stee  nmler  a  will  the  oceounts  ninst  he  passed  in  the 

See""f  h  T '"'I  "■';'".  "'"'■  "•■"''"''■  '-  «™"  "'' 
nee.  Jj,  the  Trustee  Apt, 

One  of  two  exeeutors  may  he  enl]e<I  upon  to  pass 
Ins  accounts  at  tl,e  instance  of  „  co-executor  who  is 
also  n  residuary  leRatee.  Paul  v.  NHIhfnrd.  2  Ad,l 
i^-c.  23,.  And  there  .seems  to  he  no  reason  whv  one  of 
wo  or  more  executors  might  not  suhmit  his  own  deal- 
nffs  with  the  estate  for  approval,  independently  of 
_^he  other  or  others.  Cunm„gto„  v.  Cmninntm,  (1001 ) 
-  u.  J..  J{  p.  516.  But  separate  aceountinKs  bv  diflfer- 
ent  executors  should  not  he  eneourai;ed.  In  rcSn,ith\ 
Estate,  81  N.  Y.  S.  lO.U 

By  section  30  of  the  Surrogate  Courts  Act  the  rules 
ot  evidence  and  the  practice  and  proepdii,-,.  of  the 
bnprenie  Court,  except  as  otherwise  provided  bv  said 
„  u  r  "!1  "PPl;™'''"  to  the  Surrogate  Courts,  and 
such  Courts,  and  the  Judges  and  officers  thereof,  have 
all  the  powers  of  the  Supreme  Court  and  of  the  .Tud-es 
and  officers  thereof. 

Con.  Eule  417  is  as  follows :  "Where  an  account  is 
to  be  taken,  the  accounting  partv,  unless  the  Master 
otherwise  directs,  shall  bring  in  the  same  in  debit  and 
credit  form,  verified  by  affidavit.  The  items  on  nach 
side  of  the  account  shall  be  numbered  consecutivelv 
and  the  account  shall  be  referred  to  bv  the  alfidavit 
as  an  exhibit,  and  shall  not  be  annexed  thereto." 

This  rule  is  applicable  to  the  auditing  of  an  execu- 
tor s  and  administrator's  acconnt  in   the  .Surrogate 
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('(iiiit.  Till'  vniirlii'ix  for  ilisliiiincMiriils  slicmlil  lii> 
niinilii'rc'd  tn  coiri'Mpmi  ,  witli  the  items  ol'  ilisliursi'- 
iiH'Mts.  Ill  Miniic  eotintit'H  the  prarticc  iw  tn  di-posit  the 
vniiclii'is  with  till'  Ri'jfislrnr  wlu'ii  liling  llic  pi'titiim 
i\tu\  iirciiiints,  to  ciiattlc  tlif  partii'S  intori-sti-<l  in  tlit> 
fstatc  to  cxniiiiiii'  thi'iii.  Tliia  appears  to  lie  tlic  prac- 
tice in  llie  Master's  nlliee  ill  KiiKlaiiil  In  ii(lniinistnitioii 
actions,  lint  is  not  ycacrall)-  t'olloweil  in  Ontario,  Xo 
iloiiht  tlic  SnrroKate  ,liiil(,'e  lias  aiitlioritv  to  oriii'r 
tliein  to  lie  so  (lepositeil  ill  any  case  where  reipiireil. 

'I'lie  account  of  receipts  should  shew  tlie  nam.  s  ol' 

the  parties  Iroiii  whom  r ived  and  on  what  ai iiiil 

receive;'  with  sufficient  detail  to  make  each  item  ex 
planatory;  and  the  amount  received.  The  dishurse- 
mi'iit  account  should  shew  to  whom  the  money  was 
paid  and  on  what  aeeonnt  paid,  with  suffi'  ient  detail 
to  make  the  item  ex|ilanatory ;  and  the  amount  paid. 
The  uceounts  should  shew  the  actual  date  of  receipt 
anil  payment. 

An  item  lor  "misi'ellaneous  exiienai's  necessarily 
incurred  in  eoiinectioii  with  the  ndiuiiiistiutiiiii  of  the 
estate  $;«».7:!,"  is  olijectionahle,  because  it  does  not  set 
forth  the  items  which  mnki'  up  the  whole  so  as  to  en- 
alilc  the  parties  interested  to  ascertain  the  necessity 
or  reusonahleness  of  any  speeilic  expenditure.  .  'aller 
ufJom:s,  1  Kedf.  -Jd:!;  In  n:  Uimnuv.  I.j7  K.  V.  S.  !IH1. 

The  new  Surrogate  Court  Rules  relating  to  passing 
of  aiH'Ounts  are  liti  to  41,  liotli  inclusive,  anil  will  bi» 

found  in  the  ajii lix.      It  will  be  noticed  that  Rule 

.'IH  ie(|uires  that  the  nccounts  shall  include: — 

(i.)   An   account    shewing   of   what    the   original 
estate  consisted, 

(ii.)  An  account  of  all  moneys  received. 

(iii.)  An  account  of  all  moneys  disbursed. 

(iv.)  An   account   of   all   )iroperty   remaining   on 

hand, 
(v.)  Such   other  accounts  as  the  Judge  may   re- 
quire. 
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bo  (liviileil  fw  ii:"  to  xliow  rfcciptK  iiml  (lisliiirBi'iiicndi  in 
iTspoi't  111'  pi-ir.i'ipiil  nnil  incciiiii'  M'piuatcly."  A  c'un- 
vcnii'iil  priic'lii'i'  is  lo  linvc  ii  (Imiiili'  riilcil  onlmnii.  in 
(inr  i>r  whidi  Ik  slinwn  ri'i'cipts  cm  capilnl  i\i iint,  nn'l 
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TliiH  i>i  till'  must  rciiivc'iiiciil  pnictii'c  wlicro  tlio 
items  niMiprivi'  liiitli  (Mipiliil  iinil  ini'imio.  Wlu'ii'  tlio 
items  "f  riMi'ipts  lire  ilistiiicl  items  of  ciipilnl  iir  in- 
ciinie  it  may  lie  more  eonvpnicnt  tn  prepare  sepiirnte 

I, iiiit<  sliewinK  f'.e  receipts  niid  ili.4iursi'ineiits  on 

iiicniiie  iicmiint. 

With  tlie  neeoiinis  must  lie  lileil  tlie  petiljoii  "f  the 
tnislpp  Tliis  sliiiiihl  show  all  tlie  faets  ontitrnii:  tlie 
liptitiiiner  to  an  nmlit  of  the  neeomits.  It  shonM  shew. 
by  seheclnle.  or  otherwise,  nil  the  estate  midispospil  of 
or  iinndniinistered.  ami  the  reasons  why  it  has  not 
been  aclniinistered.  It  should  (jive  the  names  and  resi- 
denees  of  all  the  persons  interested  in  the  estate,  dis 
tinitnishinjr  between  adnlts  and  infants.  If  there  are 
infants  their  respective  ajres  shonld  be  shewn,  if  i>os- 
sible.  Iir  l.npiirll,  fi  Terr.  L.  Tl.  Ml.  If  there  are 
more  jietitioners  than  one  it  does  not  seem  essential 
that  all  shonld  .ioin  in  the  aflRdnvit  verifying  the  peti- 
tion, lint  it  is  a  prndent  practioe  to  have  them  all 
verifv  the  petition  where  jiossihle.  The  new  rules 
contain  forms  of  petition  and  affidavit  verifying  same 
(nnmbers  .'li!  and  S.'?),  and  tliese  will  he  found  in  the 
appendix.  In  some  respects  the  affidavit  is  defective; 
althouKh  Rule  .'IS  requires  the  exeontor  or  administra- 
tor to  Hie  "an  account  of  what  the  orijrinnl  estate  con- 
siste<i."  and  the  petition  refers  to  this  account,  the 
affidavit  does  not  verify  it  in  any  way. 

1  he  petition,  accounts  and  apiiointment  sli  luld  be 
properly  indorsed  and  entitled.  They  shoub'  shew 
the  nanic  and  address  of  the  solicitor  prosccutiii};  the 
audit.  The  carelessness  of  many  solicitors  in  this 
respect  invites  :\  disallowance  of  their  costs. 

The  apiiointment  to  pass  the  accounts  should  be 
served  on  all  parties  interested  in  the  estate.       The 
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The  Official  (iimniiim  ami  Tiisppctor  of  Prisons  nmi 
I'ulilic  Clmritii's,  always  ■■(Miuiio  a  copy  of  tlic  ac- 
counts, and  il  is  nsnal  for  the  n]i|)oinlnii'iit  to  contain 
a  direction  ll'nt  a  copy  he  served. 

Persons  interested  in  the  estate  residing  within 
Ontario  are  entitled  to  not  less  than  seven  days' 
notice  of  the  audit,  and  if  resident  ont  of  Ontario 
shall  he  entitled  to  such  notice  as  the  Jndge  shall 
direct.  Sec.  71  i+)  Knr.  Cts.  Act.  "Not  less  than 
seven  days'  notice,"  means  seven  clear  days.  A'n- 
h'liKil  his,:  Co.  V.  Kiilemii,  «)  Gr.  M)C. 

When'  interested  i)arties  reside  ont  of  Ontario  the 
nsnal  direction  for  service  is  hy  registered  letter.  The 
time  allowed  for  service  shonld  he  snfficient  to  enahle 
the  parties  so  served  a.nple  time  to  he  ri'presenti'd  on 
the  andit.  and  will  ih  nend  on  the  locality.  A  person 
residing  in  British  Col.imhia  should  have  not  less  than 
twenty  days,  while  t<Mi  days  might  he  ample  for  a  per- 
son residing  in  Montreal.  Where  there  are  several 
parties  to  he  served  in  different  parts  of  Ontario,  the 
apiiointment  may  provide  for  service  hy  registered 
letter  nnless  some  good  reason  is  shewn.  For  in- 
stance, a  residuary  h'gatee  shonld,  if  at  all  possihle, 
he  served  personally.  So  if  the  estate  is  large,  and 
the  acconnts  volnniinons  or  intricate,  the  interested 
parties  shonld  he  served  personally. 

Where  there  is  more  than  one  andit  the  second 
acconnt  shonld  connnenee  with  the  halanee  due  n]ion 
the  lirst  au<iit,  to  which  should  he  added  the  receipts, 
if  anv,  and  credits  for  expenditures,  if  any,  Xoirlaiitl 
V.  /'.re  (Mich.)  101  X.  W.  Rep.  214. 

As  to  the  effect  of  an  interim  andit  of  tlic  accounts, 
see  (IdH'ni-nif's  Esfdtr,  post. 

.\s  to  suri'harging  and  falsifying  acconnts,  see 
lllllr,  ell.  II. 
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two  objectimiaWn  items  was  lietd  insiifficipiit  to  ii- 
open  the  nccoimt.  In  re  Curry,  17  P.  E.  379,  25  A.  R. 
267. 

ShoiiW  any  item  occur  which  cannot,  at  the  nio- 
iiient,  bo  satisfactorily  explained,  or  the  voucher  for 
it  produced,  it  is  marked  as  a  queried  item  for  fur- 
ther inquiry;  and  if  the  accounting  party  does  not 
afterwards  "attend  and  support  the  queried  items,  or 
obtain  further  time  to  do  so,  such  items  will  Ije  disal- 
lowed.   Dan.  Chy.  Pr.  6th  ed.  1051. 

Tn  taking  the  accounts  the  .Judge  may  direct  that 
llie  books  of  account  in  which  the  accounts  required 
to  be  taken  have  been  kept,  or  any  of  them,  be  taken 
as  primn  fncxe  evidence  of  the  truth  of  the  matters 
therein  contained.  Con.  Rule  418.  Where  the  evidence 
produced  to  charge  an  accounting  party  consists  of 
entries  in  books  kept  by  the  party  himself,  the  party 
lias  a  right  to  make  use  of  entries  in  the  same  books 
in  support  of  his  payments,  narston  v.  Earl  nf  Ox- 
ford, 1  Eq.  Ca.  Ab.  10.  The  books  must  be  adopted 
altogether  or  rejected  in  iotn.  KiUiee  v.  Sneiid,  2  Moll. 
W3.  So  when  an  account  furnished  by  a  party  before 
action  institu'ed.  is  produced  to  charge  him  with  the 
items  on  the  debit  side,  he  is  entitled  to  resort  to  the 
cre<lit  .side  in  support  of  his  items  of  disbursements. 
Banrdmnn  v.  Jackxnn,  2  B.  &  B.  SSR. 

Entries  made  hv  a  deceased  executor  in  a  private 
liook  kept  bv  him  were  held  not  ixdraissible  in  evidence 
eitlier  for  or  against  the  other  executor.  Cniii.vim  v. 
(•n■,,„l^rril>l•.^■i  B.  C.  B.  177. 

Every  sum  of  ifS.OO  and  under-  is  allowed  without 
a  voucher  upon  the  oath  of  the  executor.  Evcrard^  v. 
TI'iH-re",  2  Ch.  Ca.  249;  but  his  oath  must  be  positive 
and  not'on  belief  only.  nnJiinaon  v.  Cnmrning,  -'  Atk. 
410;  and  it  would  seem  that  the  aggregate  of  such 
items  should  not  exceed  $400  in  amount.  Bennett's 
M.  O.  86.  If  receipts  or  vonchers  have  been  lost,  or 
accidentallv  destroyed,  secondary  evidence  will  be  let 
in.     n. 
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The  word  "voucher"  is  ij„t  liiriitcd  t„  ivccipts. 
lie  McRae.  2fi  X.  S.  K.  210.  Tt  mnv  .xten,!  to  nnv 
account  book  in  whicl,  charges  and  acqnittancos  are 
pntercd;  and  signifies  any  acquittance  or  receipt  in 
the  natnre  of  evidence  of  pavment.  Whitiicll  v  Wil- 
lard.  42  Mass.  21C. 

The  term  "voucher"  wlien  used  in  connection  witli 
the  dishnrsement  of  moneys,  implies  some  written  or 
printed  mstrnment  in  the  natnre  of  a  receipt,  note 
acconnf,  hill  of  particulars,  or  soraethim;  of  that  char- 
acter, winch  shows  on  what  account  or  bv  what  auth- 
ority a  particular  patient  has  been  made,  and  which 
may  he  kept  or  filed  for  the  convenience  or  protection 
of  the  party  receivins-  it.  People  v.  Swigert.  107  111 
404;  FirM  Nat.  limik  v.  Elnhi.  l.Sfi  Tl.  App.  Am. 

A  voucher  is  simply  evidence  of  the  truth  of  the 
fa.  t  that  certain  services  have  been  performed,  or  that 
a  certain  payment  has  been  made;  it  is  not  evidence 
of  the  legal  conclusion  of  the  question  wlii'tlier.  ns- 
suniins  the  services  or  expenses  have  been  in  fact 
performed,  paid  or  incurred,  .nie  properlv  allowable 
when  the  account  for  them  is  presented  for  allowance 
People  V.  Green,  5  Daly  194. 

Where  a  debt  is  cvideii.-ed  bv  a  note  of  the  testator 
or  intestate,  no  voucher  is  neci'ssarv  bevond  the  pro- 
duction of  the  note  ,ind  evidence  of  pavment  Re 
Robinson,  4.')  Misc.  5,')1. 

AVhere  sometbiuff  must  have  b(M>n  due  lo  servants 
for  wages  at  the  time  of  the  testator's  death,  and  it 
was  reasonable  that  a  jierson  should  be  put  in  th(. 
hoiLse  to  take  care  of  it.  a  sum  of  £27  for  wages  and 
£16  for  keeping  the  house,  were  allowed  the  executor 
(the  testator's  widow)  although  no  vouchers  had  been 
produced.  Cuton  v.  Rideout  (184!)),  19  I,.  .J.  ch.  408. 
On  a  bill  to  surcharge  and  falsify  an  administra- 
tor's former  settlement,  vouchers  that  could  not  bc 
produced.  were  presumed  to  have  existed,  after  a  hmg 
lapse  of  time.    Caiiiphell  v.  White,  14  W.  Va.  122. 
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WImtc  nil  pXM'cntnr  who  liad  j»ai(l  out  nKmcy  on 
account  of  4'X|iciiscs  nl'  administration  prtnlncos  a 
vouciior  showinir  lite  naturi'  of  tlic  (lisliurscnicnt.  nn<l 
Matinjj  facts  whioli.  if  trui'.  slnnv  the  sanio  to  hnvo 
lioon  roafjonablc  aiid  nocossary  for  tlic  jrood  of  tlip 
ostatc,  a  prosuniption  is  raised  in  favtmr  of  tlio  cor- 
rect ncss  of  tlic  cliar^i'  wlndi  ninst  he  oj)poscd  l)y 
affinnalive  evidence  on  the  |)art  of  one  contestinj;  tlie 
claim  for  credit.     /?c  Whitr,  Ij  N.  V.  St.  7:2!l. 

Mnt  notliinif  will  he  allowed  in  the  account  under 
the  name  of  jjeneral  exi)enses;  the  i)articulars  must  he 
nieution<'d.  So  also,  wlwre  ii  party  <liselmri;cs  him- 
self, upon  his  oath,  of  sums  under  '^K  he  must  j^ivc 
]tart.iculars  of  the  payment,  to  wlnmi  paid,  for  what 
pnrp(»se.  and  when  paid.    Dan.  Ch.  Pr.  lOr^'i. 

Where  the  account  is  of  lony;  stnndiui;  it  s<'eni>  that 
the  Court  will  sometimes  i)ennit  the  acconntin<j  party 
to  tliscluirjfe  himself,  upon  oath,  by  leason  of  tlie  loss 
of  vtmchers.  Thus  wlie?"e  the  account  'U  (|Uestion  was 
of  twenty  years'  standinrr.  it  was  lu'dered  that  the 
defeiidniit  should  ])rove  Ins  account  Ity  his  own  oath, 
so  far  as  he  could  not  ]>rove  it  by  })ooks  or  cancelled 
bonds.  Pi'fffnu  v.  Grt't'H,  1  Ch.  ReP'  I-*":  "'"'  *<  similar 
directifni  was  i;iven  where  the  account  was  of  fourteen 
years'  standing;,  Ilolsfnitti  v.  Hirers,  1  Ch.  ('a.  127: 
Turner  v.  Corneif,  5  Beav.  T)!;'),  59  R.  R.  ofU. 

It  would  ai>pear  that  the  mere  absence  of  vouchers, 
or  the  trustee's  inability  to  produce  them,  will  not  re- 
lieve hini  of  the  ilnty  of  proving-  payments  unless  he 
can  shew  that  tliey  arc  beyond  liis  control  throuich  no 
nejflcct  or  default  on  his  part.  Turner  y  Coruetf. 
sitpra. 

In  Walmsleff  v.  Hull,  IT)  (ir.  210,  where  tlu'  estate 
was  small  and  tlie  ex<*cutor  had  allowed  the  widow  to 
iecei\-e  and  expend  tlie  moneys  of  the  estate  in  sup- 
port of  herself  and  family,  and  the  plaintiff  had 
allowed  fift<'en  years  to  ela])se  aft"r  coming  of  age 
before  brin^nnj;  action,  the  Court  held  the  executor 
was  not  I'xcused  from  acconntini?  hut  saiil  the  Master 
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I'I'lllltK  ill   his  offioo. 
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I'HACTICK  ox    AfhlT.  pJ^ 

y  "iithcniliMirHi,.  CduH  thnt  kIvos 


til  till 


iniiili'  III'  viiiic'liiiii;  tl 


till'    HI'- 

n.-ri'  nil  aiT»i,iiti„«;  ,,„,,,■  ,|„s„.,,vs  tl,i.  „.r,„iii!s 
"!"■<■  th,.  matters  hav,.  I„.,.|i  f„||y  „,|.i„st,.,I,  nn.l  still 

.1.^  ,.«i.i,u..  a  iiti„a, ti„.  ,•„„,,  „,„•,„..;;,;,,' 

;;;;;ys,aM.s,,,..Mai.,s.       ./„„  V.  ;/„;,,, I  M,.av...,, 

•S"  wlii.M.  till.  |.x,.H,t»rV  ,„■  aiiininistratoi'.  a.- 
■•"lints  an.  ,i„t  „iily  aiitnistwi.rthv,  hut  nf  thi.  most 
sMspinoiis  i.hai-ai.tor.  I„.  is  ,.,.aiiilv  iiahio  t„  l„.  ..liai-,.;,! 

t  "iiikIi    til,.   ,|„,.sti„n    IS.   aft,.,-   all,  ,mi.   „f  ,.vi,l,.|„.,. 

li'iiiil.  «lii'i-i.  tl.,.  n.pn.si.nlaliv,.  has  ai-ti'il  aiiii.|,-,.Mllv 

i".'"."ifaiti,aii,ir,,Mh,.i,,.stint,.i.i.s,s,:,-;i;!::':;;i; 

.' .  |.s,M-vi.s  protoi^ic,  whotli..|.  all  his  „,.fs  w,.re  t,.,.|i: 
'<"->\b   I'Wil  i.r  iMit.    Oirn,  v.  /',;//,.,.  1,.-,  .\[i,.h.  .v,7 

wlM  "l,'^'T  ."■  "''"''"'""■'•  *l'"  '■'^♦"ti.  i,r  a  tostatiir 
,  i  ,.,  '''"'  .'"  ;'""""™  i"  1«-'^'-  «"  "'■'■"."It  was 
e,l,.,|  asains  l|„.  surviving.  ox,>o„t,„.  ami  tli,.  ro- 
l""s<Mitat,v,.s  „r  a  ,i,.|.|.asi.,|  ,.xi.,.„t,„-.  I„  ,akii„.  ,h,. 
"'■-""■;'   ('"   1H37)   th,.  h„oks  „f  a,.,.,„i„t.  ,v  i      ;..  . 

""•'■"',/"  '""•'■  • "  ri.|.or,i..l  in  tho  Ja  naii-a     '," 

,..-o  a  lowiK  ,,,  ho  .aki.|,  as  „rin,„  ,■,„■„■  ..Uu'rli 
t  II.  II  att,.,.s  tl,ore.in  ,.„iitai„,.,|.  „n,|,.,.  ,n  &  „;  y„.  ,,, 
Wi.  wliii.l,  was  similar  to  our  Ral,.  +18.  Slel„i,l  v 
'^iiiisnii,  ;(  K.  &  J.  2!>2.  112  R.  R.  i.-,.-). 

■\   testator  ilio.l  in  18.'i4  and  his'tnisl,.,.  ki.|,t   
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bohalf  of  tho  trust  ostate.  As  tliP  trustw  could  not 
proiluoe  strict  vouchers  the  cliicf  clerk  iidmittml  the 
iiooks  n»  pvidonce,  and  a  motion  to  vary  the  certificate 
was  refused,     Cnnles  v.  Ciinkf.^.  3  X.  M.  07. 

The  power  Riven  to  the  Master  under  Con.  Rule 
41R  is  not  to  be  exercised  until  he  is  satisfied  that  the 
means  of  ibtainiuR  the  ordinary  legal  evidence  has 
been  substnntiallv  exliausttMl.  Ktrnrt  v.  Wiflinma,  .1 
Eq.  R.  476,  7  DeO.  &  M.  68. 

There  are  many  cases  in  which  the  Court  directs 
the  account  to  be  taken  with  the  admission  of  certain 
documents,  or  testimonies,  not  having  the  character 
of  legal  evidence.  Thus  where  the  parties  have  been 
permitte<l,  for  a  long  course  of  years,  to  deal  with 
liroperty  as  their  own.  considering  themselves  under 
no  obliRation  to  keep  accounts  as  if  there  was  any 
adverse  interest,  having  no  reason  to  believe  the 
property  belonged  to  another,  though  it  would  not 
follow  that,  being  unable  to  give  an  accurate  account, 
they  should  keep  the  property,  yet  the  account  wi  ! 
he  directi'd,  not  according  to  the  strict  cour.se,  bni  in 
such  n  manner  as  under  all  the  ctrcnmstances,  would 
be  fit.  Uan.  Ch.  Pr.  10.5Z  citing  Luplon  v.  Whil,;  Vi 
Vcs.  r.V2.  +4n. 


Appeals. 

Sec.  :i7  ('/)  of  the  Supreme  Court  Act  provides 
for  an  appeal  "from  any  iudgment  on  appeal  in  a  case 
or  proceeding  instituted  in  any  Court  of  Probate  in 
any  Province  of  Canada  other  than  the  Province  of 
Quebec,  unless  the  matter  in  controversy  does  not  ex- 
ceiMJ  live  hu  id 'ed  dollars." 

This  sub-seotion  was  enacted  in  consequence  of  the 
.julg'-.ent  in  Beamish  v.  Kaiilbach,  3  S.  C.  R.  407, 
wliicli  held  that  the  Court  of  Probate  in  Nova  Scotia 
was  not  a  Superior  Court  anu,  therefore,  an  appeal 
did  not  lie  in  the  Supreme  Court  of  Canada  from  a 
judgment  of  the  Supreme  Court  of  Xova  Scotia  in  a 
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manor   or   controversy   ori,^i„a(i„„    i„    tho   Prohnto 

fn  In  re  Ihwdlr.  52  S.  C.  R.  114,  it  wns.  l,ol,l  that 
'!"■  torn,  .'  Court  „f  Probate"  .le.iote,  „„v  cZ\ 
exeroisms  a  Roneral  probate  ,i„ris,]irtio„.  an.l  that 
mder  H.o  terms  of  saW  seetion  37  (rf)  an  appeal  1  e 
0  tiK.  S.,pren>e  Court  of  Canada  from  a  1u,  Jmoat  of 
the  Supr,.,,,,.  Court  of  Ontario  in  a  ease  „ri«i„„t  „^ 

••!4.-(l )  Any  person  who  deems  himself  ajf^rieved 
by  an  order   determination  or  judgment  of  a  S,rro 

fro    ?"\'""!'>-  '""*'"'•  "■•  ^""^^  n>av  appeal  t  Ire- 
from  to  a  Divisional  Conrt.  ■  loeie 

(2)  No  sueli  appeal  shall  lie  unless  the  valne  of 
ho  property  to  be  affeeted  by  suol,  order,  determ  na 

tion  or  .ludgment  exceeds  $200. 

(3)  The  practice  and  procedure  upon  and  in  rein 
t.on  to  an  appeal  shall  be  the  same  as  is  prov    ed  bv 

Court'.""    ■■  '^""'^  ^'^  "'  '"  '"""'«'^  ^^o"  th^  County 

(4)  A  motion  for  a  new  trial  after  a  trial  bv  inrv 
under  section  28  shall  be  oeemed  an  appea  and  slmH 
be  made  to  a  Divi.sionnl  Court 

.ioi^l  ^H  ?""'•'■  •'!"'"  ="'">  ""  f™"'  ""V  ">•')".  <loci- 
son   or   determination   of   a  .Tud?e   of  a    Snn-oa-afe 

frZ;,""  «'%*"^''>?  °f  »-o-ts  in  like  manner 
from  the  report  of  a  Master  under  a  reference  directed 
by  the  Supreme  Court,  and  the  practice  and  p  oce 
dure,  upon  and  in  relation  to  the  appeal,  shall  be  th- 
same  as  upon  an  appeal  from  such  a  report 

(6  Sub-sections  2  and  .'i  shall  not  applv  to  the 
appeal  provided  for  by  sub-section  5. 

Immediately  an  order  is  made  removins  a  matter 

caTes  to  bT™"' H  ^""^',  '"   '"^   «""-■"'  Courl 
anneal  fro      *."       I"  '"  *''"  S"""'-'"*"  f'^urt,  and  an 
appeal  from  the  order  under  this  section  cannot  be 
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I'ntprtiiincil.  TliiTciil'ti'i-  tlio  prtii'ticp  ol'  tlic  Siipriwe 
('(imt  iif  Oiiiario  U  to  lie  I'dIIhwoiI.  Jimliii  v.  (himhiin, 
IH  P.  |{.  174;  luiilifK  V.  Forhrx,  i)  O.  I,.  R.  p.  .')22. 

Whcic  the  Snrnittnle  .Inline  lias  no  ,iiiri»(liclii>ii  t(i 
iid.iuilii'ati'  iipoii  n  plaliii,  but  by  consi'iit  of  tin'  claiiii- 
aiit  anil  thi>  cxi'diliir  lii'  iloi's  ailjuil'n'atp  thcromi,  tliiTC 
in  nil  uppi'al  uinlcr  this  sritiiin,  liiil  tlici'i'  iiniy  lii'  nii- 
liiT  till'  Ailiitinliiin  Act.  Hi-  Cliiilmiii  (I'Mi),  -T)  <).  K. 
H.  5. 

An  ordiT  was  nm<lc  by  tlic  JuiIki'  "f  a  SurriiKnto 
Ciinrt,  ii'ipiirinft  the  plaintiffs  in  an  issue  ilireeteil  tn 
he  ti-ieil  in  the  Surnwite  t'ourl  to  srive  seeurity  in  the 
sum  of  $12U.  On  npi)eal  froni  this  onler  it  was  iirKed 
that  as  the  aTnount  involveil  in  the  orilev  was  h-"  than 
!ii2(«l.  there  was  nii  ap|ieal.  The  Comt  lielil  llie  objee- 
tion  was  nnleiinbh — that  snh-seet'.in  -J  was  imt  in 
tended  to  refer  to  n  sum  of  money  mentioned  in  an 
order  as  security  for  costs,  but  to  property  beloUKinK 
to  or  in  ipiestion  i-'  connection  with  the  estate  itself. 
h'orhfs  V,  Fnihes  (lilll),  S\  (I.  I-.  K.  olH. 

In  Be  Niiliiil  (liXll),  1  ().  L.  R.  •IIX  it  was  held  that 
an  apiieal  to  a  Divisional  Court  from  an  order  of  a 
Surrogate  Court  was  not  proiierly  lodged  if  security 
had  not  been  given  and  an  affidavit  of  the  value  of  the 
property  atfected  filed  as  re(|uired  by  Rule  .I?  of  the 
Surrogati'  Court  Rules  of  1892.  Now  no  security  for 
costs  is  re(|uired  on  appeals  from  County  Courts,  and 
no  security  would  appear  to  he  necessary  on  an  aj)- 
peal  from  a  Surrogate  Court.  On  ]>.  13fi  of  Holme- 
sted's  .ludicature  Act,  there  is  a  foot-note  by  the 
learned  author  as  follows: — "I  am  informed  by  Mr. 
.Instiee  Middleton  that  it  has  Iwen  ruled  in  the  Appel- 
late Division  that  the  effect  of  the  provision  of  the 
Surrogate  Courts  Act  as  to  appeals  is  to  abrogate  the 
Surrogate  Court  Rule*  on  that  subject,  but  I  have 
been  unable  to  find  the  case  in  which  that  ruling  was 
made." 

All  appeals  from  a  Surrogate  Court,  except  as  to 
a  deiision,  order  or  determination  under  subsection 
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>i"  power  to  hen,   „,„i  -M)!"-!!!!!,.  Division  Iuh 

ifi  I'.R.  150.  •  "" ''•^' ™""™'-  /"'wn/™,,. 

-\|i|«'nls   I'rotii  on|,.|.«  ,,,,   ,,„ 

'"■'■n -.1  without  o     .    ion  1,      ,    ;t'  "■""'",'*"   '"'^•" 

also  bv  a  .^i„„i,,  f,„|'"     T         •         '^'*'»""'nl  Courts, 

«pp-inst;;t.l;;;t;t  ii:;::^™^'*''''^'''"" 

xation.  nnd  tlic  nijn,..>l  nTl  ''^••''"ton  as  conipon- 

;;;t -...-. o  hear  t..a:;,;:,;^rr;.-^^^^ 

.«..o.t,,e^?';rr:^;S,rrrVv:^,;' 

See  also  hi  re  Wf-it   ij^  /'   t    m- 
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It  is  1>5  no  mPBiiK  a  miittor  of  courBc  timt  thf  costn 
ol'  tiikiiiK  iiiiil  ftiiditiiijt  tho  ncconnts  arc  pniil  out  of 
tlic  psliilc.  As  H  Rcncrnl  riilo  the  pouts  nro  so  paid, 
t)ut  tlicy  arc  discretionary  witli  tlio  .IndRP.  and  it  is 
iinpossihli'  to  lay  down  any  rule  wlion  tlic  iis\inl  I'oiirsc 
will  lie  nepartwl  from.  In  Ileufih  v.  Sranl,  31!  Ij.  T. 
CiW.),  Jcssi'l,  M.R..  said:  "In  ccrlnin  cases  of  mere 
ni'Klpct  or  rofasal  to  fnrnisli  ncooMnts.  when  the  ncKlcot 
is  very  Rross  or  the  refusal  wholly  indefcnsilile,  I  re- 
serve to  myself  the  right  of  niakiiiff  the  executor  or 
Irnstee  pay'the  costs  of  litigation  caused  hy  his  neKlect 
(ir  refnsal'"  This  was  approved  of  in  the  recent  case 
of  In  re  Skinner,  Cooper  v.  Skinner  (lOCM).  1  Ch.  289. 

Where  trustees  had  refused  information  and  an 
Hceimnt  of  the  property  to  the  parties  who  were  inter- 
ested in  the  estate,  the  trustees  were  ordered  to  pay 
the  costs  of  an  administration  action  up  to  the  liear- 
iuK,  and  each  party  his  own  costs  of  the  subsequent 
proee-iiuKS.  Tnihot  v.  Mnrshfield  (18fi8),  L.  R.  Chy. 
App.  622;  Kemp  v.  Burn,  4  Gift.  348. 

But  the  mere  tact  that  an  executor  ncRlei'ted  to 
render  accounts  when  asked,  is  not  of  itself  sufficient 
to  make  him  liable  to  costs.  White  v.  Jackson,  15 
Ueav.  191.  92  R.  R.  379. 

If  the  costs  have  been  increased  by  the  failure  of 
tlie  exei'utor  to  keep  rensouably  accurate  entries  or 
accounts  of  his  denlinRs  witli  the  estate,  or  by  in- 
quiries into  his  improper  dcaliuRs  with  and  applica- 
tion of  the  trust  estate  and  funds,  these  should  be 
deiluct<Ml  from  his  costs.  In  re  llnn.'<her<ier.  10  0.  R. 
.■)21;  Zimmerman  v.  Wilcox,  35  C.  L.  J.  688. 

Tlie  Surrogate  Judpe  is  sometimes  embarrassed  by 
a  number  of  interested  parties,  in  the  same  interest, 
appeariuK  on  the  audit  and  asking  for  costs  out  of  the 
estate.  The  practice  was  laid  down  very  clearly  by 
.lessen,  M.R.,  in  Sharp  v.  Lush,  10  Ch.  D.  468,  in  a 
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Ill 
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'•'onr    out   .iudtniirm    wl,i,.h    ,|i.„p,.vi 

riiii'inh"    '"    II'"    '""■■'    "'■    '"''■'"li''K    111"    I'M,, ,|i„„.    i„ 

ak  „«  „f   1,P  aoconnts  at  tho  costs  of  tho  estate-  that 

n  "  '"^'r'/^  "  '"""o'  "P-'ication.    I  c„„not  pre 
v-nt   any   body  attending  tl.,.  proceedin.,.     If  .1 

si  I,  dd  nmko  tlion,  „„y  „„  „,,„  „„,,^  „.,,,„,;,  ,,7  .^ 

no,,,.  s,fi  o  and  ono  solictor  on  the  otlier.    \Vl,en  tlie 
sohctor  take  the  aeconnf.,  f„r  ,l,„  ^osiduarv  logatoe 
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cin  till'  Diio  Mi;  mill  iiiii>  wiliritur  tiiki-  tin'  nrrimnt! 
fur  till'  I'xiMiiliiin  on  till'  (illiiT.     In  tlio  pri'«Mil  earn", 

ll^  iifitliii   Mr.  Ii '«  .•liiiil''  niir  Mr.  I)avi'y'»  ilK'nln 

i.lMiiiiii'il  spiTinl  liMivc  til  nlti'nil  i\w  |iroi'Pi'iHnn;»  in 
ClianiliiMv*,  iinil  n«  I  nni  iint  snt'mfii'il  their  ntlcmlnnpod 
ivi>ii>  ni'i'('s,«iny.  I  hIiiiII  nut  itivr  tlii'ni  tlic  I'ontn  of 
tlii'so  atti'mliini'i'H.'* 

A  siilii'itiir  tnislie.  ai'linif  mi  lii'liail'  "f  liiiiiM'll'  iiinl 

hi*  i'i)-lrnHti'i'.  i»  I'lititlcil  In  th "I"  d'  tlu'  auilit.     Sn 

a  lirni  iil'  snlii'iliirs,  mie  nieniluT  iif  whii'li  ia  iiiic  "I'  tin- 
ex. ■I'ulnrs,  is  rnlitli-il  III  till'  iisnnl  eiint.-i.  In  i<-  MiXnl', 
10  ('.  Ii.  'riiiii'S.  74.  Anil  .see  tile  ehnpter  im  '•S.ilieit.ir 
Kxeentiir." 

Seetiiin  7(1  nl'  the  Surrniriite  ('niirl  Aet  proviiles 
that  the  liiiaril  iif  Comity  .liiil«es  may  iiresorilie  n 
tiiritT  111'  fees  ami  eiists  to  he  taken  hy  the  reviKtrara 
nil. I  the  iiffi.'ers  of  tlie  SurrnKale  f'omis,  anil  to  he 
ull.nveil  t.i  solieitorK  anil  eomisel  prnelisim;  therein  for 
iluties  .iiiit  serviees  in  respeet  of  proeeeilinKS  in  siieh 
Courts,  mill  t.i  witnesses  tlierein.  ami  no  other  fees  or 
eosl.s  Ihan  those  so  anthoriaeil  shall  lie  taken  i  r 
allowed  to  sneh  reiiislrars.  offijers,  solicitors,  eomisel 
anil  witnesses.  The  tarilT  of  fees  mi  'ire.serilie(l  will 
lie  fonnil  in  the  appeinlix. 

In  Ri  .1/(11 /■;.«()»,  1.1  n.  W.  R.  7»i7,  the  Surrogate 
.TikIrp  himself  taxeil  the  eo.sts  of  the  solieitors  neeoril- 
iiiK  til  the  taritT.  "exeept  that  I  nllowpd  certain  items 
not  eovereil  liy  the  tariff,  anil  which  nniler  the  rircum- 
stanees  of  this  ease,  einilil  not  have  liecn  contemiilateil 
hy  the  tariff,  but  in  respect  to  which  certain  allow- 
ances were  properly  niaile  to  the  siilicUor."  un  ap- 
peal, Riililell,  ,1.,  saiil:  "I  do  not  quarrel  with  the 
statement  of  the  learned  .Ind){e  that  >he  amounts 
allowed  are  rea.sonablc;  but  I  think  thai  the  costs  in 
the  HurniKati'  Court  nuist  be  those  found  in  the 
tariffs.  .  .  .  Not  only  is  there  the  negate  prohibi- 
tior  against  the  allrwanee  of  anything  which  is  not  in 
the  tariffs,  but  theie  is  the  positive  prohibition  in  the 
statnte.     A  t.ixntinn  which  admittedly  contains  "items 


'•»A.  Tl.ie  (IK    AIDIT.  ^jj 
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■".am,,.,.,.  ™,„p  „,,      '  ;■  ,    ; '''"f"^  "/  "  I"-.!  -r » 

-h..n  ho  shoui', :;. '  L'n™ ;;;.■;  '^r  ?"-■  •'"  '•"•" 

was  ,lis«ll,„vo,l  hv  ,„,   Tirj    r.       .""''  ""  ""'""'»<' 
'■■  /""r*-.-,  HS  S.  W.  23!)  ■'^'"'  •''''""™'' 

Wioro  an   admiiiisiiator  pr;,lr„f,,   i;,^   .,„  i   , 
"lipointoil  1,1,  „!,.; ■.   ''■'"""<    '"'■  nail  1,poii 

™n.pa.,v  as  s„ro,,.    ;„  ,,,  «.  /I::;,^^';-^^ -J';-'- 

In  Orwr's-  A'.,;n^f,   7  p„    pist    B    ■sn-        ,       . 

hvTirf.^n^at;;'""-"'''''^-^'-""^-''"^!";^^^ 
Cnl    "fin  •""=*.™n'P«ny:  and  in  /«  ,r  Bn,„^  ,<« 

zt;:   '™'""" "•"•''■•' "'- ""♦ «"--!  n. h," 

■ho  ^™  pa,d  to  a  professional  or  other  acoonntant  for 
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■■?  :  i;. 
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iiiakiiis-  up  the  lu'cimnts  for  tlic  pnriiosp  nf  tti(>  audit, 
rfff/^or  V.  Mcr.rath,  10  O.  B.  fififl. 

Tt  will  bo  unticml  that  tlio  now  tiu-ifl'  piiividos  that 
tho  foos.  in  oasos  nf  an  important  natuio.  may  bo  in- 
oroased  by  tho  Judgo,  but  such  increase  shall  be  sub- 
ject to  approval  by  a  Jud^e  of  tho  Supremo  Court  of 
Ontario  upon  a  report  from  tho  Jud,s?o.  Wliero  the 
rec(-ipts  exceed  $100,000,  tho  fees  shall  be  such  as  the 
.ludt'o  dooms  fair  and  proper  subject  to  tho  approval 
of  it  .ludso  of  the  Supremo  Court.  To  socure  uniform- 
itv,  until  further  direction  is  criven,  such  applications 
are  to  bo  hoard  by  Mt-  Justioo  Middloton.  To  secure 
approval  tho  cortiiicato  of  the  SnrroRato  Court  dudiio 
and  all  papers  necessary  to  enable  tho  matter  to  be 
doall  with,  should  be  forwarfled  to  him  at  OsROode 
Ilall,  with  return  postage. 

Payment  into  Court. 

Where  on  tlio  jiassiuK  of  tho  final  acoouiits  by  the 
.ludi;o  of  a  Surroiiato  Court,  there  is  in  tho  hands  of 
tho  accountinir  )iarty  any  money  bolonprins  to  an  in- 
fant, or  to  a  lunatic  or  person  of  unsor-.d  mind,  or  to 
a  iiorson  whose  aildress  is  unlinown,  the  accountiuK 
party  is  required  to  jiay  tho  inonev  into  the  Supremo 
(^lurt  to  tho  credit  of  the  yici-snn  who  is  entitled  to  it. 
The  accountant  is  to  be  furnished  with  a  certified  copy 
of  thc>  order,  and  the  person  payinir  the  money  in  is 
entitled  to  (li'duct  $5  for  bis  cost. 

I'of  the  ]»nrpose  of  |)aymo»it  in  and  out  of  Court, 
the  order  slioiild  stale  when  the  infanis  ini.  .  c  od  in 
the  estate  will  attain  their  majorities  and  th"  .imount 
pnyable  to  oacli  of  tho  infanis.  See  sec.  .'IS  of  the 
Trustoo  Act. 

.\n  infant  attains  the  a4ro  of  twenty-one  on  tho  first 
nniment  of  the  day  next  before  the  twonly-firsl  anni- 
versary of  his  birth.  Thns.  if  he  were  born  on  Ifith 
.lamiary.  1000,  he  will  att;i.in  his  majority  on  the  loth 
.lannary,  1lil!l:  and  as  the  law  does  not  recocniizc 
fractions  of  a  day,  the  aire  wo\ild  be  attained  at  the 
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lirsl  instant  of  the  15th.     This  i.s  th,.  >nl,.  l„i  i    i 

01  //cihprt  V.  Juihnll,  ]  .Sid.  ]r)2,  1  K(.b    -,80     Tho 
pn.,.os,t,„n  has  h,„.„  r,,,,,,^,,,,,  .nlj^f  ^^^.W 

*  1..  4.  C.  2.)fi;  Kcdfiolfl  on  Will.s  19 

f'-.    a    rosiiliMil    of    i'hlnvu    ,li,„l    ii  ,    ,  . 
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hand,  wliich 

ministiatnx.    Th,.  OffinafG^iir.! 
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that  (h 


low  as  •ffncral  ad- 
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■irio    adniinislrali 
accounts"  referred  to  in'seet 


ru.stee  Aet.    It 


tion  by  tile  Ontario  ad: 


IS  in  fact  onlv  a  I'olle 


nn'nislratri.x-,  t 


■ninistrator  f.,,-  fbe'h 


()  enalih.  tlie  latter  t 


and  inak(.  final  distrilniti 


im.vnient  to  the  ad 
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EFFEt'r  OK  Ai'hiT — Mistake  or  FBArn. 

Most  of  the  Iparning  in  the  English  cases  deals  with 
thp  law  and  practice  in  re-opening  stated  or  settled 
ncconMt,s.  A  stated  arcoitnt  '.s  an  agreement  between 
parties  who  have  had  previous  transactions  of  a  mone- 
tar}-  character,  that  all  items  of  the  accounts  repre- 
senting such  transactions  are  true  and  that  the  bal- 
ance struc]{  is  correct,  tof'her  with  a  promise,  cx- 
)iresa  or  implied,  for  the  payment  of  such  balance. 
Abbott's  Trial  Ev.  458.  Lord  Mansfield,  C..J.,  in 
Tritunian  v.  Hurst,  1  T.  R.  42.  said:  "What  is  an 
iiccount  stated?  It  is  an  agreement  by  both  parties 
tliut  all  the  articles  are  true."  See  also  Union  Iiiinl< 
\.  Kuapp,  3  Pick.  96. 

When  the  balance  admitted  upon  a  stated  account 
is  paid,  the  account  is  deemed  a  settled  account. 
Storey  Eq,  PI.  798.  In  dealing  with  executors' 
accounts,  settled  accounts  arc  account.s  rendered  by  an 
executor  to  his  cestiiis  que  trust,  or  to  resdduary  lega- 
tees, upon  their  releasing  him  of  his  accountability  to 
tliem.  and  approve<l  and  accepted  by  the  ccstuis  que 
trust  or  legatees. 

The  rule  in  equity  has  always  been  that  stated  or 
settled  accounts  cannot  he  opened  or  corrected  except 
on  tile  grcnind  of  fraud,  mistake,  omission,  accident  or 
iind\ie  advantage,  and  the  burden  is  on  tlie  party  seek- 
ing to  inqn^acli  the  account  to  prove  the  existence  of 
such  fraud,  mistake  or  the  like.  Even  where  these 
elenieats  are  shewn  to  exist,  the  courts  will  not  readily 
set  asicle  ii  settlement  or  statement  presumably  made 
liy  the  parties  after  an  examination  of  the  state  of 
tlioir  mutual  dealings:  and  where  the  error  or  other 
taint  does  not  atfect  the  whole  transaction,  tliey  will 
onh'  allow  the  account  to  he  siii'ctiargp<^  or  falsified. 
1   A.  &  K.  Encv.  4fi1. 


KI-I-ECT  OF  ArnrT-MISlAKF.  OR  KBAl'D.  VJU 

Where  accounts  wore  inipeacliod  the  riilo  was  that 
"><<■  the  tomt  to  ffivo  n  .locrce  oiititli.,..-  tho  partv  to 

"  "•  "'■^■'•■"■♦.v  ohiocti,,^  .hall  h,.  allow,  1    ,„  t  , 
»<■  the  Court  tluiMii,.  ,  1  n  .        ,     "  '"  "PP'"'""* 

;".ti:;.l:;;.::!;t't^^r;;.;;;;:;;'t;;:t;rr- 

account,  a  Court  of  , 


'i'li'y  (Iocs  ni/(  open  tli 


)at  tnius- 
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acticin  iiml  tlirnw  it  nsjain  lietwocii  tlic>  partiiT-  iis  if  no 
sucli  transaction  had  happenoii,  unless  the  ovidenee 
wliioli  is  produced  (and  that  evidence  founded  on 
charges  in  the  hill)  shens  the  whole  transaction  to  ho 
so  iniipiitous  that  it  .lught  not  to  he  brought  forwawl 
at  all  to  effect  tlie  parties  so  to  be  bound.  If  llie  ac- 
count inii'cachi'd  ee  a  si'ltled  account,  or  if  an  instni- 
iiieiil  lias  been  cxc'ited  upon  tlic  loot  of  it,  the  Court 
expects  that  the  errors  shiniM  he  specilied  in  ii  hill 
and  jiroved  as  s]iecilied;  othenvise  it  would  be  easy 
to  overthrow  the  fairest  account  and  those  settle<l  in 
the  most  solemn  manner,  when  there  happens  to  he 
any  conii>lication  in  their  nature." 

In  Wi'Iinni.inn  V.  liarhinir,  9  Ch.  T).  .')2n.  the  Master 
of  the  Rolls  said  that  i,"  the  accounts  shew  errors  of 
sufficient  number  and  sufficient  magnitude  they  may 
he  re-opened  althouirli  fraud  is  not  shewn,  and  whether 
thev  are  errors  caused  by  mistake,  or  errors  caused 
by  fraud,  the  Court  has  a  right  to  re-open  the  ac- 
counts. He  also  points  out  that  a  less  jimount  of  error 
will  justify  the  Court  in  opening  the  accounts  where' 
the  neccuintiug  party  occupies  a  fiduciary  position 
than  in  cases  where  persons  do  not  occupy  that  posi- 
tion. 

An  elaborate  investigation  of  the  powers  of  the 
prerogative  Court  .■md  the  ilioces,  n  courts  in  England 
was  made  by  Afr.  .Tusl.ice  Daly  in  Re  llrirVs  Eslntr,  l.'i 
Alibotl's  Pine.  12'.  TTe  there  cites  a  large  number  of 
cases  in  su]iiiort  of  liis  statement  that  tliough  these 
courts  "were  not  courts  of  record  and  never  had  t'le 
broad  general  powers  to  review  and  correct  their  pro- 
ceedings possessed  by  courts  ()f  that  high  character, 
still,  as  indispensable  to  the  administration  of  justice, 
they  had  and  exercised,  .  .  to  a  certain  limited 
extent,  the  right  of  revoking  acts  done  by  them,  as 
where  a  decree  is  obtained  by  collusion  or  fraud.  .  . 
The  whole  may  be  summed  up  hT-iefly  in  the  statement 
that  they  may  undo  what  has  been  done  through  fraud 
or   upon   the  supposition   that   they  had   jurisdiction 
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•  .  .  01-  c(.ri-pct  mistiikos,  tlio  result  of  oversisht  or 
aec,d.nt-  I„  /„  re  Wilson  and  Tor,,,,,,,  GenZl 
Imsts  CorporaUo,,,  ]3  O.  I,.  R.  82,  Moroditli,  C.J.,  said 

snppnrt,.,!  l,y  the  a.l.iu.lged  oasos  to  whicli  l,o  rofors    " 

R.  b  O.  ]914,  eh.  62,  soo.  :!,  and  thorcfwo  possess  tli,> 
In'oad  iiowors  to  ,<niow  a,„l  norroet  tlioir  own  p,-o- 
.o,Hl,,nss  spokon  of  l,y  ^r,,  j,„tioe  Dalv  as  h 'ine 
possessed  by  conrts  of  record. 

A  SnrroKate  .Tud-e  aetinsf  as  the  SnrroRnte  Court 
■as  inl.orent  ,„risdietion  to  set  aside  an  oPder  whiel 

and  a  so  to  set  aside  or  vary  an  order  wliiel  he  has 
jnaite  V  n,  stake,  thou.h  not  to  eorroet  errors  mad  , 
n-  jud„.,al  determination  by  bim  of  anv  question- 
tiis  ,,  was  held  be  had  jnrisdietion  to  vaeate  !";  „  !  .' 
.Ml.  by  Minselt  npoi,  the  takinir  of  execuiors'  a.^ 
c  unts  and  re-,.,,,.,,  the  a.rounts  and  fnrtlier  inv,.sli. 
MO  th,.,u  wr(_l,out  n.ferenee  to  the  or,l,.r  made,    /„  r,- 

";;;;., ':,:'7;"'""-"'  ""■  ''■  "'"•■  ■"""■"•  't'-  -'■^  "f  n- 

.ire  those  of  the  (•o„rt  an,l  not  of  tli,.  .T,uVe  as  vrr 

so,,,,  destffnatn.    lb.  "         ^ 

In    the  last   „,e,ilio,„.d  ,.as,.  the  S„rroo,,|e  Co,„-t 
Judge  had  passed  the  exeentors'  aeeounts  in  .Tanuarv, 

inOo,  ,y,d  .,„  I-ehniary,  I'lOf,.  the  wife  of  the  testaror 
presented  to  the  .Judjre  of  the  Surrogate  Court  .  -..(i 
t.on  alle«_ns  that  she  bn  sine,.  dis,.overe,  that  t  ■ 
executors  had  bought  ,ni„i,„.  sto,.k  will,  ij     12 

ha  they  had  charge,!  interest  on  overdrawn  bah.n  s,' 
that  the^  had  sold  estate  property  witb,n,l  eo,,,.  iiltin.; 
her,  had  spent  large  sums  in  unneeessarv  ami  ex,  e  ,- 

vacated  a,„l  the  accounts  ,-,.-o,,ene,l.  It  will  b„  „,„i,.,„| 
ha  ne.tber  fr.aud  „r  mistake  was  charged,  a,„l  cmn 
sc'  for  the  petitioner  argui-d  tbi      '         "     '      "  ™"" 


bad 


power  to  open  Ihn  accoiuils 


'  Surrogate  .rudge 
on  such  iilh'gatioiis 


'  '  ■  EXElTTOnS     ACCOrNTB. 

"otliprwisp  tlip  petitidiipr  would  havp  hml  to  bring  an 
action  in  the  High  Court  with  thp  onus  on  hpr  to  proTP 
mistake  ci-  frnuii."  Tlip  SnrroKntp  .Indgp  dirl  rp-npen 
up  thp  ncpounts  to  a  liniitpd  pxtpnt  nw'  n  Divisional 
Cmirt  held  hp  liad  .iiirisdiption  to  do  sn. 

Spption  71  (1)  of  thp  SurroRatp  Courts  Art  is  as 
follows: — "Whore  an  pxeciitor,  administrator,  trus- 
tee, undpr  n  will  of  whieli  hp  is  an  pxceutor,  or  a  puar- 
ilinn.  has  (iled  in  tlip  proper  Surrojratp  Court  nu  nc- 
coaiit  of  his  dpalin>,'s  with  the  estntp.  and  the  Judgp 
has  niijiroveil  thereof,  in  whole  or  in  part,  if  he  is 
subsecpu'iitly  rei|ulreil  to  jiass  his  neeounts  in  the 
Su|irenie  Court,  siieh  approval,  exeei))  so  far  as  mis- 
take or  fraud  is  shewn,  shall  lie  hindiufr  upon  any  per- 
son who  was  iiotitied  of  thp  |u-oeeediiiKs  taken  lipforp 
the  Suri'ojfale  ,tud«:e,  oi'  who  was  presPTit  or  reprp- 
senteil  tlieieat,  anil  upcu)  every  one  elainiinst  under 
sneh  pi'rson." 

It  is  oidy  ,s()  /■((;  (1.1  mistake  or  fraud  is  slipwn,  and 
not  iihrii-  mistake  or  fraud  is  shown,  that  thp  hinding 
elTeet  of  the  appi-oval  is  taken  away;  and  the  lanjjunKP 
of  the  spetiou  iilainly  indieatps  that  it  was  not  in- 
tended that  the  whole  aoeount  should  be  opened  np. 
but  that  thp  aoeo  int  should  bp  opened  up  so  as  to  re- 
move from  it  anything  which,  owing  to  fraud  or  mis- 
take, had  not  been  charged  or  had  been  allowed  (o  ,|ie 
executor,  administrator  or  guardian.  In  re  Wilsnti 
and  Tnrmiti)  O.  T.  Co..  1,")  ().  L.  R.  p.  fiin. 

The  .judgniput  in  the  last  mentioned  case  was  tlie 
aftermath  of  the  same  case  reported  in  1.1  O.  L.  E. 
■«"P)»,  and  Meredith,  C..T.,  said:  "It  is  unnecc  ;sary  to 
determine  whether,  if  this  exception  to  the  hinding 
nature  of  the  accounts  had  not  been  contained  in  the 
section,  and  the  order  aiiiiroving  thp  accounts  were  to 
he  treated  as  a  .iudgment  or  decision  of  the  Surrogatp 
Court,  upon  thp  case  made  by  the  appellant,  as  to  the 
two  matters  as  to  which  she  has  sncceeded  in  shewing 
that  tlie  accounts  were  incorrect,  she  would  be  pntitle<l 
to  liave  the  aecoTints  taken  de  novo,  bnt.  ns  at  present 


Kl  FKCT  OK  ,,riMT--,„»TAK       OR   ;  „MI,  4,3 

'•'M-rectness  of  the  aooonnt  ■>  ■         '  "'" 

ro-opcn  account.  ,,p,.,,' ;;,;;,:;,;' .^■:;:^;i;':tji' 

l<  >v„„|,|  ,,em.  however,  to  limit  the  iuri  d"!   ,,,  "    ,u: 
Sni„-o,„e  Court  to  re-opcn  such  ncclnt    '•  ' 

far  as  m.stalfe  or  fraud  is  shewn."    What  i.   nc-.n 

purchaser  of  a  ,,art  of  ,h,.  tr        ,v  .,  "'"  7"' 

v^l-.  brought  a„  in-lepen  I,    ,  a  ,  o  I'^.Z'  "" 

fonr,  and  succeeded,  an,I  a  refe,.  c    wa      i,c T  , t 

;>™::::i:-:d'r^::-;:St^t-,:;r 

.-.fforded  bv  this  oc :  ■ ;,;:.;',': ",  /'"  '''"■™-'- 

.^-.atate  n,a.  stand  ::,^;;i,,:;  :;^---!- 
Jf  tbere  was  no  mistake  or  fraud   in       e  ri  ,      i  "T 

-ert.^thatH.e>„nd,.dheen';l;:rf;;;    t;^": 
■n„  .f-..00  only,  ,t  may  he  that  the  statute  applies." 
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In  rofiisiriR  ti>  opoii  up  iti'iiis  of  an  accimiit  which 
liavc  been  ndjudicated  upon  the  statute  gives  effect  to 
tlie  iiM  niiixini  of  l;iw:  Xniio  dehvt  hli  vrrnri  pin  mm 
et  ciKlvm  cniixa."  If  an  action  be  l)ronRlit  ami  the 
merits  of  tlie  question  be  discussed  between  tlie  parties 
and  a  final  .iudt,^!^!!  obtained  by  either,  the  parties 
arc  coucJiKled  and  cannot  canvass  the  same  in  another 
action. 

A  .indffment  obta.ineil  by  frauil  cinild  always  be  set 
aside  by  means  of  an  action  analoifous  to  the  former 
Chancery  suit  to  set  aside  a  decree  obtained  tiv  rraml. 
Wfiiift  V.  Pnlmc.r  flSB!)).  2  q.  R.  lOfi;  /•7o»rr  v.  W.i;/r? 
(1877).  fi  Cli.  n.  207.  And  the  Court  could  set  aside  a 
.iudgment  on  the  ground  of  mistake  as  well  as  fraud, 
but  the  apjilication  must  be  made  within  a  reasonable 
lime.  Ciniiinn  v.  Rninnldx,  ."j  El.  &  HI.  .Wl,  103  U.  R 
491. 

.'\  mistake  is  some  unintentional  act,  ornissior,  .r 
error  arising  from  ignorance,  surprise,  imposition  or 
misplaced  conlidenee.  1  Story  Eq.  Jur.  110.  That 
result  of  ignorance  of  law  or  fact  which  has  misled 
a  iierson  to  conmiit  that  which,  if  he  had  not  been  in 
error,  he  would  not  linve  done.  .Teremy  R(|.  ,Iur,  ;if)8. 
.\  mistake  ev;ists  wlii-re  a  persim.  under  some  errone- 
ous ccmv.iction  of  law  or  fact,  does  or  omits  to  do  some 
act  which,  but  for  tlie  erroneous  convictitui,  he  would 
not  have  done  or  omitted.  It  may  arise  either  from 
uncimscionsness,  ignorance,  forgetfulness,  imposition, 
or  misplneeil  ccmfidence.    Tiispham's  Eq.  18."). 

Mistake  within  the  meaning  of  equity  and  as  the 
occasion  of  .jurisdiction,  is  an  erroneous  mental  C(m- 
dit.ion.  c'onception  or  conviction  induced  by  ignorance, 
misai>iire)iension,  or  misunderstanding  of  tlie  truth, 
but  without  negligence,  and  resulting  in  some  act  or 
om.ission  ilime  or  sulTered  erroneously  by  one  or  both 
of  the  partii's  to  a  transaction,  but  without  its  errone- 
<nis  character  being  intended  or  known  at  the  time. 
-  Pom.  Eq.  .lur.  200.  approved  in  Penrsnn  v.  Dancer, 
144  .\la.  427. 


rolieve."  '"'"'  '"^■■""''   ^'"''1'   "n"it.v   will 

spect  to  Lord  few   t  V  ""'■■'*""  '"'^^''""  '"■ 

that  ivhon  a  porsnn  ha.  forsolt™  t;-e 


H6 


li.XF.I  I    nilUI     AdOIINTB. 


mxIkU'iii'i'  iif  II  pri'c'Niv'tlnK  fact,  iiiiil  a^siiini'a  llint  micli 
fact  (lid  ni^t  oxiKt,  he,  \n  lnl>oiiriii)(  undor  ti  inistiikc,  nml 
lie  ni-ts  on  t))t>  fnntii)^  tliat  t)H>  t'art  (\\i\  not  pr'<'-nxit4t ; 
tiiiil,  vciittu'iii.ir  to  fi'.itirizf  tlif  lanuiiaKo  of  l.orti 
KmIii  T,  [  whoiilil  have  thought  tlmt  a  iiinn  maki'S  a  mis- 
take in  forircttin^f  an  fxi^ttin^  fnol  unito  ns  niucli  a?* 
Ill'  iliirs  ill  assniiiiiii;  a  stale  of  tliin^fs  to  exist  ttliicli 
iloes  not  in  fuel  exist."  See  also  Kilhi  V.  Stiliiii, !)  M. 
.V:  W.  .'14,  (111  K.  1{.  m;-  lliikvr  v,  Co„in,)r  (IfHII),  1  K. 

H.    |1.    (M. 

Relief  will  not  lie  Kninteil  on  tlie  (ironnil  of  inis- 
liike  if  llie  mistake  is  one  of  law  as  ilistiiKtiiislinl  from 
one  of  I'net.  Tile  ilistinetion  lietneeii  mistakes  of  law 
and  inistnkes  of  faet  lias  iievi'i-  been  elearly  defined 
by  tbe  eoiiils,  bill  it  inav  be  taken  that  to  exelinle  the 
i-i(tlit  to  nlief  llie  mistake  niiisl  be  one  of  ifiii  Till  law, 
sueli,  for  example,  as  the  leuiil  iiiler|Metar'oii  of  a 
eoiitrnet.     }Vihlinff  v.  Stnidrrsnti  (18117).  -  Cli.  7}'.U. 

Tims  Ilie  above  rale  does  not  apply  to  ijrnoraiipe  of 
a  private  riulit,  iiIiIioukIi  tlie  jirivate  ritflit  is  tlie  result 
of  a  matter  of  law.  or  di'jieiuls  upon  rules  of  law  ap- 
plied to  tile  eonstruetion  of  le<;al  instruments:  nor 
does  it  apjily  to  ijfuoranee  of  a  rii^lit  wbieli  depends 
upon  ijiiestions  of  mixed  law  and  faet,  and  a  state- 
ment of  faet  wliieli  involves  a  conclusion  of  law  .is  .-'till 
a  statement  of  faet  and  not  a  statement  of  law.  wliile 
mistake  as  to  the  law  of  a  foreign  country  wliicli  is 
clearly,  in  one  sense,  a  mistake  of  law,  is  bold  in  tliis 
country  to  he  a  mistake  of  fact.    Jl  Ualshnry.  4. 

Fraud,  in  the  sense  of  a  Court  of  K(iuity,  properly 
iiK'liides  all  acts,  omissions  and  concealments  which 
involve  a  breach  of  legal  or  eipiitable  duty,  trust,  or 
conliden:  .justly  reposed,  and  are  in.iiiriinis  to  an- 
other, or  by  which  an  undue  and  unconscientious  ad- 
vanlii.i;e  is  taken  of  anotlier.    1  Story  Ki|.  .lur.  187. 

Fraud,  in  the  contemplation  of  a  civil  Court  of 
Justice,  may  he  said  to  inelu<le  properly  all  acts,  omis- 
sions and  concealments  which  involve  a  breach  of  legal 
or  eipiitahle  duty,  trust  or  oontldence,  ;iustiy  reposed. 
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times  (l,.«,fmil,.,M.,.  .1     .    ,  '   '"  'l<^'"ivo- s,mio 

repi-osonlati,,,,  js  rr,i,i,],ilo,rt  1.  i  """"^''/'si'.     N„  „„s 
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lit 


1 1"  rxEiM'TiiKu   AcronnTi. 

In  Ihidifts  of  Kiiiffsliin's  Case,  2  Sni.  I,.  C,  it  1» 
snid  tlint  "I'rmul  is  nii  cxtrinsii-,  ciiUntcrnl  not.  which 
vitinti'S  tho  innst  snlomn  priici'ciliiies  of  Cnrrts  nl' 
.IiiBticp.  Iiorcl  Cnko  snys  it  nvniils  nil  .jmlicinl  nc\r." 
rV'Orpv.  r.T..  in  tlmf  ensp  sniil:  "f.ikc  nil  (itlior  lifti  of 
till'  liiiilii'-'t  .iniliciiil  nnthoritv.  i|  is  inipcncliiilili'  finni 
willuint;  nltliiinitli  it  is  not  iHTinitlcil  to  slu'W  tlint  the 
('unit  wns  mixtaliiMi.  it  ninv  lie-  shewn  tlint  Ihoy  woro 
misli'd."  Iriiril  ColoiiilKi'.  ('..I.,  in  Ahinilnff  v.  Op/irn- 
h,-inii-r,  10  Q.  K.  V>.  211.'),  said  he  l".|iovp,l  tlint  the  prin- 
I'ljih'  has  Tipvcr  hri'n  i>itlior  liottiT  or  nioro  tiTscly  nnd 
iH'ntly  slated  than  it  wns  in  (he  foreiroinv  pnssnites. 

To  set  aside  a  .indpment  of  friind  it  is  not  siillieicnt 
for  llie  iilnintilT  to  nlleco  frniid  Tt  is  the  duly  of  the 
Conrt  to  reeeive  sneh  evidonee.  pro  nnd  eon.  ns  is 
mnterinl  to  the  qnestion  whether  there  really  has  hepn, 
sinep  the  former  indjaiicnt.  n  new  diseovery  of  some- 
thinc  mnterinl  to  distnrh  the  former  .iiidirme-l.  :■  i" 
the  plaintilT  must  shew  a  ronsonnhlc  possibility  of  the 
alieKed  frniicl  heins  estahlished.  n  mere  (,'eiiernl  nlle- 
irntion  of  I'rnnd.  withont  pnrtienlars.  eannot  nvnil. 
HnxirfU  v.  Conhi,  fi  R.  :C7:  fiirch  v.  litrcl,  (1902), 
1'.  130,  1.18. 

"Tt  is  not  too  much  to  require  nny  one  who  intends 
t.i  clinr^e  nnother  with  frand  ...  to  take  the 
responsihililv  of  makinir  tlint  eliarjre  in  plain  terms." 
Cnhhirll  V.  'Corltshiitt  rin,r  C,,.  (191.1).  .10  O.  L.  B. 
p.  2T,2.  eitins:  Loir  v.  Giilhri,-  (1000).  A.  C.  278.  and 
Badeiinrh  v,  Inrilin  (19M),  29  O.  L.  R.  Ifi.'J:  and  the 
person  makinij  the  ehnrge  is  ennfineil  to  the  particular 
frand  chnired.  Mrdralf  v.  nxlinini  7,»i)rf,v  iiml  liivext- 
mnits  (inU).  :>  0.  W.  N.  707:  }y(islilnini  v.  Wrifiht, 
supra.  There  must  be  n  distinct  and  positive  issue 
presented  by  the  party  seeking  to  set  aside  a  .iudsmenl 
for  fraud.  It  is  not  sufficient  tor  the  plaintiff  to  say 
to   the  defendant  "You  obtained  that  .iudgment  by 


fraud. ' 


He 


on  bribed 
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nst  state  in  what  the  fraud  consisted, 
the  witnesses,  yon  bribed  my  solicitor. 


mv  connse 
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EXECI'TORS'   ACfOUNTS. 


A  final  scttl<'iiieiit  will  not  !>(•  inliTfoml  witli  on 
lu'connt  of  nien>  irrpgiilnrities  nnlpss  they  arc  siifli- 
ciontly  SfrosF  to  rnisp  tlio  prosumption  of  fraud ;  nor 
aro  nierc  illcRal  allowances  nnlcss  obtained  by  fraud, 
sronnd  for  impeaching  or  setting  aside  a  final  settle- 
ment.   18  C.  Y.  C.  1198. 

Tt  is  framl  for  au  administrator  to  obtain  an  allow- 
ance to  himself  for  the  whole  amount  of  a  claim 
assigned  to  him  by  a  former  administrator  of  the 
deceased  without  deducting  the  amount  for  which  his 
assignor  is  indebted  to  the  estate.  He  should  s.'t  olT 
one  debt  against  the  other  and  take  credit  only  fur  the 
(litTerence.    Sorrels  v.  Frmithniii,  48  Ark.  38fi. 

The  wilful  omissicm  or  concealment  of  assets  ccm- 
stitntes  fraud  for  which  a  settlement  may  be  set  aside. 
liiilnihmifjh  v.  Burvi'.i,  14  Fed.  Rep.  mi;  ftiiiilni  v. 
Smihni.  80  Mo.  44:  7«  rr  MrNdl.  fi8  Pa.  St.  412. 

It  is  fraud  where  an  r'xecutor  or  administrator 
takes  a  credit  to  which  he  is  not  entitled  in  any  view 
of  the  case.  Ifnutx  v.  She.pnrd,  70  Mo.  141.  Tims  il 
was  held  that  an  administrator  was  guilty  of  fraud 
where  he  had  obtainerl  credit  for  money  which  he  know 
he  had  never  paid  out.  Morrow  v.  MJifon,  30  Ala.  70. 
So  too  it  was  considered  fraudulent  for  an  executor 
to  obtain  credit  for  the  full  amount  of  a  note  which  he 
settled  at  a  considerable  discinnit.  ilniter  nf  lienrh. 
.1  Afise.  393. 

But  it  is  not  fraudulent  to  obtain  credit  for  dis- 
bursements actually  made,  though  they  were  impro- 
per: for  instance,  where  an  administrator  actually 
paid  taxes  without  projier  authority.  Sorrel."  v.  Frnn- 
tham,  48  Ark.  386.  Nor  is  an  executor  chargeable 
with  actual' fraiid  because  he  is  credited  with  one  or 
two  items  not  in  fact  paid,  where  the  accoun<  was 
umde  up  by  his  attorney  in  his  absence  and  \.  ithont 
his  knowledge.    Williams  v.  Rhodes,  81  111.  571. 

If  a  guardian  buys  up  the  incumbrances  upon  an 
infant's  lands  tor  less  than  the  amount  due,  it  is 
fraud  if  he  charge  the  estate  more  than  he  actually 


KKf-ECT  OP  AU.     L-MmT,>KK„„    KRAri,.  451 

-«H„«  accounts  as  ™;.,.:iS^;,^„„^^^-t3 
H'tanunR  «  ,,.r„t„„y.  tlio  sottlmnont  was  set  asidf  ofrf 

''II.      Krn.  I  .  C.  4fi.     An.l  a  solicitor  dpalin?  with  an 
"fant  ,s  so^ornod  I,y  tl,o  samo  prinriplos  wMehalw 

ibJVZ""  "^■*'"'  ""'T:^  '™'"'  ♦"  ''o™  be™  assumed 
<hat  mero  perjury  or  falsifieatiot.  of  evidpnoo  does  Tot 
amount  to  that  fraud  which  is  sufficicn    to  sd  aside" 

nnii.  14  A.  R.  242.    lu  Kerr  on  Fraud  it  is    aid    '"to 

noli  iveV  '1'^'^™'  °"  *""  «'■'"'"''  °f  f^'-""!.  "-fml 

a  of  tl™"  '""''  ^'  ■'''^'"-  '^^-^'^  '""•='  bo  on  the 
part  of  the  person  charRcable  with  it  the  walni  ani 

»".',the  ,,iala  men.,  putting  itself  in  motion    and  act-" 

insr,  ,n  order  to  ta]<P  an  nndue  advantage  fo.^  tX  pur 

pose  of  actually  and  knowingly  commftti  ;      fr     ,  " 

The  fraud  must  be  a  fraud  which  can  he  explained  and 

faHh  or'""  ""  '"^^  "'■  *'"  ■^'"''^™*-  Mere  irregu 
wM  ■  ■  i  '^"  T'""'^-  '•'  ""'  "'e  kind  of  fraud  which 
will^authorize  the  Court  to  set  aside  a  .iudgn,!,,;!' 

But  the  better  opinion  would  seem  to  bo  that  if 
tho  pe,,p,,^.  was  that  of  the  party  to  the  action  who 
obtained  the  .lud^ent.  or  of  a  witness  on  behairof 
■«"oh  party,  made  with  the  knowledge  of  tho  part" 
such  perjury  amounts  to  fraud.  "^      '  ' 

In  .Ihnulnffv.  Oppenheimer,  10  Q.  B   T)  "O-,   i,,  ■„, 
ac  ion  ,,n  a  foreign  Court,  a  claim  tas  mad'o  fo    th^ 

kn  win.,  '■"*'""  ^'"""':  /"^  "''""^iff  i"  «>at  action 
we  e  1  •♦.""""'Tr'™''"'  «»  ♦''«  Court  that  the  goods 
weie  not  then  m  his  possession.    Tliis  was  h 


fraud. 


In  Vodala  v.  Lawes,  25  Q.  B   D  ,,i„ 
t"h„"J"^''.'^  judgment,  the  alleged  fraud  consiste 
the  plaintiff  placing  before  the  Italian  Court  hill 
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ixchniiRO  wliicli  111'  BlloKPd  to  1m'  coiiiineicinl  liills, 
when  ill  tnitli  nnd  in  fact  he  knew  tlii'iii  to  lie  iiiitliiii)! 
of  tlip  sort,  but  bills  I'or  Rnmhl.iiii;  trniisni'tioiis.  Hi'ld. 
to  bi'  fnuiH. 

Tiicso  I'uscs  wore  followed  iiy  a  Divisional  t'onrt 
in  J„liiist„ii  V.  Hinklr/i  (Wm).  If)  ().  1,.  T{.  7-J+,  in  pre- 
rcrcni'o  to  Wooilniff'  v.  Mtl.nomn.  Street,  .T.,  de- 
liveiiuff  tlie  pi-ineipal  ,jiidf;inenl  of  tlie  C'oni't,  said: 
"III  eoiniiiy:  to  my  eonelnsions  I  follow  .Uiritihilf  v. 
Opiii-iihciiiify  and  Viidtilii  v.  Ltini'x,  wliieli  draw  no 
distinction  between  tlie  fraud  wliicli  consists  in  pre- 
senting perjnred  pvidenei"  to  tlie  Conrt,  and  that 
which  is  collateral  to  the  merits  of  the  case.  This 
distinction  is  recojjni^-ed  by  the  Supreme  Court  of  the 
riiited  States  in  the  case  of  lliUnn  v.  Giiiint.  1,'j!l  T'.  S. 
IK!,  and  by  our  own  (\iiirt  "f  .\p|ical  in  Wd'uhiilT  v. 
ilrl.iiniini,  but  the  Tlouse  o,  I,or<ls  does  not  seem  to 
have  had  the  ipieslion  pieseliled  to  it  as  yet.  Mean- 
time there  is  no  dcnibt  that  the  wide  doctrine  which 

aiijiears  to  be  the  resiiK  of  the  Kiisrlish  and  .\ ricaii 

cases  at  iiresent.  inipiiirs  to  a  very  coiiMiderable  I'xleut 
the  finality  of  all  .indtjinents." 

Hut  a  party  to  an  action  cannot  try  over  n.wiiii  the 
very  cpiesticni  which  was  in  issue  in  the  oriainal  action. 
Where  it  is  merely  a  ipiestion  wliethi'r  the  |ilaiiilitT's 
witnes.ses  or  the  defclKlaiil's  witnesses  were  tcHiiis;  the 
truth  nt  the  trial  or  inijuiry  the  Court  will  not  re-open 
the  .indjiment.  See  |>er  flarrow,  .I.A.,  Jmnlix  v.  Ucnrrr. 
17  0.  r..  T?,  .Wl'. 

Tt  is  clear  that  the  fact  that  since  the  ad.indicat.ion 
a  |iarty  has  discovered  the  existence  of  evidence  which 
miudit  have  established  his  I'ontention  will  not  amount 
to  fraud.    Tdifliir  v.  She.ppunl,  1  Y  &  C  271. 

Where  a  plaintiff  briiiRS  an  actiion  a!,'aiiist  an 
executor  or  other  trustee  to  which  sivtion  71  of  the 
Surrogate  Courts  Act  applies,  and  seeks  to  i-e-opeu 
items  in  the  accounts  approved  of  by  the  Surrogate 
Conrt  .Tiidite  without  allcRin;,'  fraud  or  mistake,  the 
action  will  be  staved  as  frivoloua  and  vexatious,  and 


KH'KIT  (IK  AruIT- 


-MIHT 


'•KK  nil   |.n,ui.. 


.4:^::;:;:,:'^'„:n:'j'-;; <^ '-r,,,.,,  „. 

■^"liHto,.  |V„-  tho  nin       ff        "     ','.'  "'"  ^"■'■'"'"'■"  "f  •'"> 
""■  l'l""'tifl-  l„-,„  2     '    •  '  .'"■".'■'"■""■y.    S„l,«oc,„P„tIv 

-ti."n,„„,;;:;;:i^' :  -,- 

f"llll   nf  t  1|.  n.wlo,.  f,„.  „,,    1  ■"liMUl.."    tl;,.   IMllTli,,,-!!! 

"•'''-'•^c:n,,!:;:;:;;;;j:';iirM.!!,;;;i:^;^''';r' 

n.s  if  ,n.;i,.  ,-         .V  ,"    *  ;;,  'l^'""-'  :""^'  '-  '-"".^tn,,.,! 
l"-<.-...lu,-o,  ..t„ Cn       ;  ;'     "■  "^"•■''  '•"''^^  "'■  law  ,„Kl 

^'^^ •  ^'''w,;';no;;7),n  oTii"^y""'' ''•'•-'"• 

'l'">"'l  int..  ,.„  tl„.  li  aM,;  ■'■"'  "'•""■"'"''''•  !">  i>i- 
In-s  hand,  soouritTo,nir'fV'''"T''''' ''■■>•'  ''■*•■'"""'  i" 

tho  bonofi,.iario,",:^d '  ir^i;",::,""'  ,♦"  '""■'•■ "-' 

t;.  liold  i,i,n  .•-^ponsihlo    or  ^   V         '"■■"'';  '■'"  ';""""^' 
h«t  ,i„„.  and  raisod  „o  .h,WH,,   71,  ""','"'' •''''  *" 


wtoi.ivd  I'loni  doing 


t"'.  ""''.,"    ^•'"'    I'"!''    tlnw    won. 


Wli 


■p  a  liciic/icin 


'  "'1  tho  final 


tion  of  a  fimd  diroctwl  to 
»t  distribution 


ry  B<'(ini('.' 


fraud 


he 
"r  manifost 


'ir.  Ct,  840. 


cannot 
prror 


he  jiaid  to  1 


ill  th< 


'eountiiijr. 

nii.sa|>plica- 
ini  by  tlio  orde 


,      ' ■  """  ">  ino  order 

have  the  account  opened  for 
/"  le  hoehnlicii,  2'  Ohio 
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TilK  Hesidie. 

ctiiMi  ri8  of  the  Tiustcc  Ad  provides  as  follows: 

(1)  Where  a  person  dies  hnvin;?  by  will  ap 
pointed  an  executor,  such  executor,  in  rcspeet  of 
i.nv  residue  not  . expressly  disposed  of,  shall  be 
deeraetl  to  be  a  trustee  for  the  person,  if  any.  who 
would  be  entitled  to  tlie  estate  under  the  Devohi- 
tioii  of  Plstates  Act  in  case  of  an  intestacy,  unless 
it  appears  by  the  will  that  the  executor  was  in- 
tended to  take  such  residue  beneficially. 

(2)  Xothiufj  in  this  section  shall  prejudice  any 
right  in  respect  of  any  residue  uot  expressly  dis- 
posed of  to  which,  if  tins  Act  had  not  been  passed, 
an  execute  r  would  have  been  entitleil  where  there 
is  not  any  person  who  would  be  entitled  to  the 
testator's  estate  under  the  Devolution  of  Estates 
Act. 

Wliere  a  testator  gave  certain  sjieeilic  legacies, 
and  the  residue  of  his  estate,  both  real  and  personal, 
he  di'vised  aiid  bequeathed  unto  his  executors  "to  be 
by  tbeni  disposed  of  in  such  manner  as  may  in  their 
discretion  seem  best."  it  was  contended  that  the  exe- 
cutors  took  the  residue  impressed  with  a  trust,  anil 
because  the  reference  in  the  residuary  clause  was  to 
"my  executors."  and  not  to  them  by  name,  it  was  not 
intendetl  that  they  wen  "to  take  such  residue  benefi- 
cially." Sutherland.  ,1..  said  he  was  unable  to  see, 
from  the  language  used,  that  any  trust  had  been  c-.h- 
ated  or  declared,  and  that  the  next  of  kin  coidd  act 
call  njion  the  executors  to  account  for  the  residue. 
li,'  Milen,  11  O.  W.  N.  282. 

In  Feiitoii  V.  Nerin,  31  Ir.  h.  R.  +78,  it  is  said:  "It 
is  plain  that  whatever  an  executor  takes  as  such  he 
takes  as  a  repri>sentative.  and  therefore  not  benefi- 
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iilly.    -V 


oc'orilinKK-  bef<. 


...  -  - .--  ...i  exfcutor  can  taku  aiiv 
m.t  „l  t  ,.  asM.ls  ,om.|,oiall.v,  h,.  m„.st  .show  that  th",. 
t.'.^tator  ha,  «,v,.„  it  to  him  as  aa  in,livi,l„al  " 

In  /«  r.  Howell  (mi-,).  I  Ch.  241.  a  t..st«tr,i.  bv 
"-.  ^-.11  appomto,!  (!.  R.  he,.  „,.,.ul„r.  Aa.on.  „ll„.,- 
I'"nin,nry  loRnoios  .•„.  «„«■  „„e  t„  O.  B.,  "mv  ox.. 

•A         th,.  atoresaul  l.^aHos  hav.  boon  duly  paid  th.. 
M.  MM..,-  ,,,■  r...„lu..  „f  my  property  (if  a,,v)  shall 

nn,'     .      rr""T""'  "'   '"•"  "'■'■"'"'■  "»<'  "»  '"■-  'li- 
poid.      The  Court  of  Appoal  r..v,>r.ed  tho  .lo.-isl.,,, 

u.  H.  t.ml,  tip  n.si.l,,..  b..n(!fi..iallv  ami  not  as  trust,.,, 

Cozons-Harcy,  M.R.,  held  that  it  was  a  -nf,  ,„  ,|,„  ;„; 

..lua    a,,.    a,,t  ,,,  th..  ...e.utor  and  so  did  „„t  ..,.n- 

^    t    "itli    tl,.    Ir.sh    ,.ase   above   roforro,!    to;   whil,. 

p..H,..l  of  the  principle  of  that  rase. 
^      Where  a  testator  directed  his  d,.lits,  et,.    to  b,.  ,ni,l 
V^  my  ,.xe..«t„r  l„.reiuafter  named,"  nn.'l  then  .lis- 

An  I  +1,00  .     lo  my   ,....,.„for  Q.    «roodman   the  r.^- 
"  "I".-  "t  my  estate  r..al  aa.l  person,-,!  afte.-  all  mv 
,in      .lebts  are  pa.ul  by  bim;"  Kelly,  .f.,  sai.i  tne  words 
"iy  ,.x,,.utor,     imnieiliately  precedias  tii,.  nam,,  "(i 
Mo,„  man,"  m  the  be.p„.st  of  the  r,.sidue,  ar,.  iiitro' 
-  "'■.•'!  not  as  meaniiiR  that  the  beipiest  „f  the  residue 
as  to  Woodman  as  executor  virMe  offlcii.  but  rather 
;':  l'"":'"'" ■"  ,"f  tl.e  pern,,,   wlion,   the  t,.stator  in 
ended    o  benefit,  and  whom,  in  the  followi,,,,.  clan 

le  .denified  (in  the  elaus, ,„i,„i,„.  ,,,,„  ,;„„,,.)■ 

ly  inentiomns  Im  place  of  n   idence  and  his  o,...upa- 
tion.     The  intention  of  lh„  testator  was.  that  Wok] 

In  Wiltiam.  v.  J  riles,  h.  H.  7  H.  h.  fiOli,  it  is  sai,l 
hat  the  statute  .li.l  „o,  i„„.o,l„c,.  anv  ne^-  riih. 
the  <-oa.str„ctio„  of  wills.    S,.e  ah.o  th,.'  r,.,.ent  .-as,,  of 
lie  A.'<pH  (1918).  4-.'  O.  I     R.  191. 


i  c 


it 


On  Iiic  imssinif  of  lu'founts.  all  tlchts  aiul  oliary;i'.< 
Iiaviii:;  lircii  paifl  and  tlic  rosiduc  asfcrtaincil,  tin- 
(■xcriitors  In'C((nu"  tnisli-cs  df  tlic  t<'slat<n-'..  rstatc,  ami 
lin'ir  lialiility  imist  ho  ilctcriniiU'd  on  l!i:il  Inotimr- 
fhnur  V.  ')rt',„c  (litOJ).  11  O.  L.  K.  p,  (i8i».  And  as  soon 
as  ili-lits  liavt'  Ix'cii  paid  an  adininistrator  liolds  tlit^ 
<'>t;it)'  in  Inist  to  convert  and  tlividf  anionic  Uiosf  ea- 
lilli'd  luidcr  till'  statute  to  distrilMitieni,  in  precisely 
the  same  way  that  an  exeeiitor  liolds  aa  estate  in  tnist 
n?i<lt'r  a  wil!  when  lie  is  direeted  to  convert  anil  dis- 
tiiliiUe  aiiiono:  several  residnarv  leifatees.     Rr  flniiis, 

7  (►.  \v.  X.  p.  :i'.iH  (i!itj).  :r.\  o'.  l.  k.  s:{. 

TIm'  "i-esidne"  of  tile  estate  means  the  estate  wliicli 
remains  after  [mynient  of  the  debts,  faneral  and  tes'  - 
ineiitary  expenses,  and  tlie  costs  of  nn  adminislrntiiMi 
>iiit,  lint  not  succession  dut>*,  Kntiirdif  v.  f'rotrsliint 
Oyphinis  IloiUi-.  25  ().  1?.  -X).  A  irift  of  rosiilne  '*tn  the 
annanil  of  $S(H)"  was  held  to  he  a  ^il't  of  sjiSOO  only. 
Ht   liiiucuv,  '}  (».  W.  X.  4(i(!:  la  re  Xelsou,  14  (h\  1!H'. 

The  term  "residuary  legatee"  prima  fartr  means 
the  person  tak.in^'  what  tlie  law  calls  tlie  residue  of  tlie 
peisoiial  estate;  hut  it  is  a  toim  which  must  lie 
la-liioned  and  moulded  hy  the  context,  lint  the  use 
of  the  word  '*le^^'^tee"  instead  of  the  more  appropri- 
ati'  worii  "dovis)'e"  will  not  ]>revent  real  estati*  jms- 
sini^  under  a  residuary  clause  where  tlie  intenti<m  of 
the  testator,  to  he  jjathered  from  tlie  whole  will,  was 
that  real  estate  should  pass,  ffi-  iionih  and  Mfiriniii, 
1  (».  W.  N.  (;4(i;  Pottcrsou  v.  UncMon.  4U  N.  S.  R.  4. 

When  the  ex<'eutr)r  has  pai<l  all  the  debts,  the  fua- 
eral  nnd  testamentary  expenses,  and  all  tlie  '<'fl:acies. 
he  must  in  the  last  i>laee  pay  over  the  surpli  ir  resi- 
due of  the  personal  estate  to  tlu'  residuary  legatee,  if 
any  sii.-h  lie  nonunated.  The  residuary  lejjateo  has  a 
ri«:ht  to  insist  that  the  executor,  before  the  end  of  the 
tirst  year  after  the  testator's  death,  shall,  if  possible, 
convert  all  the  assets  into  money  and  pay  the  funeral 
and  testamentary  exj)enses,  debts  and  legfacies,  and 
hand  <iver  tlie  clear  residue  to  tlie  residnarv  lejj;ate<'. 
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ll-if/hhrirk  V.  /,„,,/   ,i  ,1.  I,    ,,    „,- 

i».!>::,tlt's:;i;'''''i'?'''^ r  inN.,„„„.,„„. 

"""'  -^'t'  "li"'li  an.  as  f»||„«-s.^ 

-,"':;^.r:,:;:t:;:::r;-:":!;'-;-;;' ;■■ 

.«)   Kxn.|,t  „s  in  this  Aot  is  ,,. -wis,.  |,rovi I 


"iie-thiid  to  til,.  «-if,.  „f  ,||, 


l"(»SKlii('   I: 

til 


'y  i'c)iiai   iiortion.. 


intestate  and  all  lli< 


e  iiilestate  and  snel 
•iieh  ehililren 
ill  his  lifotinx^ 


aiiionp  the  ehildr 


IPifal 


en   111  i-ase  any 
ami  if  there 


I  |)ei-s(ins  as  l(.^r.,| 


y  re|irp.s(>iil 


i-ej)i..seii|aliv, 


"lie  <if  them  have  died 
ai'e  nil  cliildien  in-  an\ 
<'t  theni  the;,  one-lialf  cif  tli'i 


l.'iN  r.XKrl-TORH     ACCOUSTB. 

porsoiml  propei'ty  hIuiII  be  allottinl  to  tlic  wife. 
niid  flip  residue  thereof  sluill  he  distributed  equally 
to  every  of  the  next  of  kindred  of  the  intestate 
who  are  of  ei|uul  deiiree  and  those  who  legally  re- 
presetit  them,  and  for  tin*  purpose  of  this  section 
the  father  and  the  mother  and  the  brothers  and 
sisters  of  the  intestate  shall  be  deemed  of  equal 
ileK'rec;  hut  there  shall  be  no  representation  ad- 
mitted amimn  enllaterals  after  brother's  and 
sister's  ehildron,  and  if  there  is  no  wife  then  all 
such  personal  |)roperty  shall  be  distributed  equally 
amone;  the  ehildreti,  and  if  there  is  no  eliild  then 
to  the  next  of  kindred  .in  e(pial  dejjree  of  or  unto 
the  intestate  anil  their  Jesrnl  representatives  and 
in  uo  other  manner. 

31.  If,  after  the  death  of  a  fathi'r.  !\nv  of  liis 

eliildren  die  intestate  without  wife  or  children  in 

the    lifetime    of    the    mother,    cvitv   brother   and 

Rister  anil  the  representatives  of  them  shall  have 

an  e(|ual  share  with  her,  anythiiiK;  in  section  30  to 

the  contrary  notwithstanding. 

Section  27  provides  that  an  illegitimate  c'hilil  or 

relative  shall  not  share  under  any  of  the  provisions  of 

the  Act,  and  that  a  person  born  out  of  matriii;ony  sliall 

not  become  leijitimate  by  the  subsequent  marriaRe  of 

ills  parents. 

The  Devolution  of  Estates  Act,  passed  in  Ontario 
in  188fi,  makes  a  change  amonnting  to  a  new  rule  in 
the  law  as  to  succession  to  real  estate  of  persons  dying 
intestate,  and  declares  generally  that  land  shall  be 
distributed  as  personal  property  among  the  next  of 
kin  of  a  person  dying  intestate.  It  is  suiBciently  plain 
that  the  provisions  of  the  Statute  of  Distributions,  as 
to  jiersonal  estate,  are  to  regidate  the  distribution  of 
land.  The  same  comprehensive  change  had  been  made 
in  many  of  the  Australasian  Colonies  before  this,  and 
the  result  of  such,  legislation  had  been  construed  to  the 
etfect  above  indicated  bv  the  Privy  Council  in  Weiit- 
worth  V.  H-imphretj,  1886,  U  A.  C.  619. 
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In  tho  .listribuli,,,,  „n,^.,-  this  A,.(  „r  tl,o  ro«l  ainl 
P|;rsm,al  property  „f„„  i„,™t„t,..  br,,tl,,.,-s  ,„„|  .isl.Ts 

Do  half-l,l„n,  sl,„,-.  ,.,|u,„;y  with  tl,»s,.  „f  tho  ,,holn 
W  M„|.     /„  ,,,   ,j.„„„,,  ,,,,„.„^  ,.  ,,    j^    jj 

wo,  tho  ,.„hi,-o„  of  th,.  inlostaln's  fnthor's  hnlf- 
"■'-tli-i-,  nml  „n,.  „r  who,,,  was  tl„.  „i,.c..  bnth  „(  his 
.    lor  nm  „,„th..,.  i,  „„,  ,,„|,,  „,„,  „„  „,„  ^.,,,_^.^^^ 

tha„  tho  „th,.,-s.    R,  Ada,,,,  (liio;)),  ,;  „.  j,    ,(   ^"^ 

.J.  M.  (lioij  i,il,.stato.  II,.,-  lath,.,-  a„,l  „„,th,T  wo',-,. 
h"tl,  ,  ,.a,l  a,,,l  l,„,  ,„,„„„  ,e|n,i,,„^  „„,,  ,.|^||_|^.^,^^  ^^|. 

the    ather  .s  .s,sto>'.  a„,l  ffra,i(lcl,il,!ro„  of  tho  „,„l|,c.,-'. 
brotho,-s  anil  s,sl,.,s.   Faleo,ib,-i,|^,o,  C  J  •  ■'[,„„  „f  tl,„ 

"'.""".'"  *,'""  ' ■-■!«  n»  ,-op,-,.so„tatio,i'of  oollal.TaN 

"t  th,s  class,  and  that  tl,o  two  <in„Khfoi-s  of  tho  ,io- 

;:™""'.  "'^*7;;''  ""•  i>>;-tato's  tat •  t„k,.  aH  to  tl,o 

Nolns,o„  of  tho  Krandol,ilrtron  of  th,.  ,l,.,.,.as,.,l   b,'o- 
Ihors   a„,l    .s,st,.rs   of   tho    iatostate's   „,ot ■."      R, 

iot' w"n.  ;!7*?'' '"  "■  ''•  ^-  '""■   •^"''  ^^"^  «•■  "'"'■' 

An  iutostato  li.fi  ,„.p|„.„,s  an.l  i,ie,.,.s,  a„,l  chil,l,e,i 
ot  a  nephew  who  piedeoeased  the  intestate  Tt  was 
iel,l  that  tho  provision  in  tlio  Statute  of  DistrihutioiLs 
(now  ,,,  soot,,,,,  30  of  ti,o  Devolution  of  Estates  Act) 
that  th,^,e  shall  be  no  repiesentation  admitted  amon.- 
collaterals  a  te.^  brother's  and  sister's  ebildron,"  ex- 
cluded the  oh,ld,.o„  of  tho  dec,.as,.,l  „,.nl,ow.  cZ- 
tlier  V.  Cniithin,  1  ().  I{.  )2S. 

Where  brothers  and  sisters  are  entitled  to  share 
on  an  ,ntestaoy,  the  ohiM,-on  of  a  d,.coas,Hi  broth,.r  or 

.UU„,  24  A.  R.  33(i,  overruling  Ro  Colq„l,„„„,  26  0.  R. 

Under  tho  Statute  of  Distributions  the  division  of 
personal  estate  of  an  intestate  is  alwavs  to  be  per 
.^rpes.  The  intestate  had  a  son  and  daughter  both  of 
wlioni  p,-edeeeased  her.     The  son  l,.ft  throe  ol,ildren 


and   I 


lo  daughter  one  oliild.    Held,  th 


e  lour  Kiund- 


Pi 


111(1 
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I'liildivii  liiiik  11,1  xfiipi-s.  anil  mil  //,)  iniiiln.  In  ;■,. 
.\((//.  :\1  Cli.  I).  TiIT.  Tliii-  nili'  ncpins  to  hr  dciiihlcd  m 
Williiiriis  <Mi  Kxccniniv,  Imt  Un-  the  iir..»i.nt.  Ilic  pniiil 
Miiiy  hi-  siiiil  |„  hii  sclll('<l  in  Ciivdiir  (if  a  divisidii  ;/cr 
.-Idjirs  when  ull  the  children  ntc  dead  Icavinif  dcscciid- 
aiits.     Arr(i(Mir  (in   Diivojiitidn,  •.'.):|. 

Wlii'ic  sonic  (if  the  chihircn  of  tlic  intestate  are 
iivinj;  and  sona.  are  dead  leavinjr  issne,  no  (|ne»tinn 

■"'""'^:     'I'l *"'('  IN  divided  into  as  manv  portions 

as  tliere  arp  liMuif  children  and  tlie  deceased  cliihlrcn 
wlio  have  iirft  issue  cacli  living  child  takes  one  share, 
•ind  the  (lesceadanis  of  each  deceased  child  take  the 
shar^  whicli  their  ancestor,  the  child,  wonhl  have  taken 
il'  he  had  sn  -'ived.    .\ri»«iir.  ilS. 

I.nieal  de-.c'.dants  to  the  remotest  dcKree  are  en- 
lilled  lo  lake  as  re|iresenlin-  children.  I!nt  it  is 
striclly  coidined  to  (h'sccialanls.  Where  an  inleslntp's 
son  died  leavinir  n  widow  and  child,  and  then  tlip  in- 
lesliile  died,  the  wi(h>w  took  nolhin;,'.  the  child  lakinj; 
the  wllole  of  the  father's  share.  /'//(V  V.  Sh,n„ir  (i 
.Madd.  l.-i!l.  J-i  l{.  R.  L'lili.  2(;s. 

Seclion  IL'  (if  the  Pevolnlion  of  Kstates  Act  pro- 
vides th.-il  the  real  and  personal  )iriipertv  nf  everv 
tnnn  dy.in;,'  intestate  and  leaving  a  widow  hut  no  issm> 
shall,  where  tlie  net  value  of  llie  propertv  does  not 
exceed  ^l.OOd.  Iieloiif;  to  the  widow  absolutely  and 
e\clusivel\.  Where  the  net  vali:  ■  exceeds  $1,00(1.  the 
widow  is  entitled  to  a  pref(>renlia]  share  of  $1,000  with 
interest  at  four  jier  cenl.  per  annum  until  pavuienl. 
The  provision  of  $1,000  for  the  widow  is  in  addition  to 
her  share  in  the  residue  of  Ihe  estate. 

Tills  section  does  not  apply  where  tliere  is  n  |iartial 
intestacy:  /,,  re  llariison  (1901).  2  O.  L.  R.  217.  where 
a  testator  failed  to  dispose  of  his  re.s.iduary 'estate. 
See  also  U,-  Twigfl's  Estate  (1892),  1  Cli.  ."i-il.'  But.  in 
a  case  within  the  section,  the  widow  is  entitled  to  the 
$1,000  out  of  the  estate  in  Ontario.  iKitwithstandiii!,' 
that    she    receives   othcv   IicupHIs   under   the   laws   o} 
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Hiiil  tlu'  wholi'  I'xtate  pnii»e(i  to  tlip  w'hIow.    In  re  UntiU 

The  folldwinif  tuhic  xIh'H'h  how  the  ostiitti  of  nil  in- 
tcatnto,  dyiiiK  sine*'  Int  July,  'H86,  is  distributnblo:— 


If  the  IntMUttf  dli*  iHttv- 
Ins: 
Wife  only. 


WIfi'  and  rbtlil  or  children. 


No  wife  or  child. 

rhtld.  chlldn>n  or  Ihoir  re- 
l>rf>)(€>ntatlveB. 

Children  by  two  wlveii. 

No  rhild.  children  or  tbelr 
rfiiresentBtlVM. 

Child  and  Rrandchlldren 
of  di'PPaBcd  child. 

Hiifiband  only. 

HuHlmnd  and  child  or 
children. 

Father  and  mother. 

Father,  niother,  brother 
and  BlRter. 

Mother  nnd  brother  and 
«lster. 

Wife,  niother,  brothers. 
slftterB  and  nephews,  or 
nlecpfi 


Wife  and  father. 


Wife,     mother,      nephews 
and  ntecen. 


HIr  personal  repreienUtlvei  tak« 
ai  (oUnwi: 

11,000  under  i.  12  an  alwve.  Of 
the  residue  one-half  to  wife  and  one- 
half  to  next  of  kin  In  equsl  degree  to 
the  iQteiUte.  or  their  legal  represen- 
tatlven;  or  If  no  next  of  kin  to  the 
Crown 

One-third  to  wife,  rfsidiie  to  child 
or  children;  If  children  dead  then  to 
their  legal  rcprenentatlves,  I.e.,  their 
lineal  deacendantH  pT  atlrpei.  Re 
\iitl,  nupra. 

All  to  next  of  kla  find  their  legal 
reprfientatlves  per  Mtirpiu. 

All  to  8itrti  child  or  children,  or  to 
repro»enliitivea  per  ulirpea. 

F^qually  to  all. 

All  to  next  of  kin  In  equal  degree 
to  Inteelato. 

Half  to  child,  and  half  to  grand- 
children  who  take  per  stirpea. 

Hair  to  him  and  half  bb  If  he  bad 
predeceased  hlH  wife. 

One-third  to  husband  and  two-tiitrds 
ro  child  or  children. 

Equally  to  both. 

'''(Iiially   to   all, 

K.i'ially  to  all 

$1,000  to  wife,  one-half  of  bitlanrp 
to  wife,  and  residue  to  mother,  bro 
thers,  iiaterB.  nephews  and   nieces 
the  nephews  and   nieces  taking  prr 
stirpe$. 

$1,000  to  wife  and  rpwldiie  to  wife 
and  father  equally. 

$1,000  to  wife.  One  half  of  residue 
to  wife,  one-fourth  to  niother,  and 
one-fourth  to  nephews  and  nieces. 


fl,    ! 


Tint  R>JHIl)tK, 


VHIr.  Iir.,iri..r«,  .i.t,,,  ,„^ 
mother. 

Mother  only. 
Wife  and  timlhor. 

Bpothtr  or  •litir  of  whole 
hlooil  and  brother  ,ip  .iner 
of  half  blood. 

l'o.ihiiii,oiii.  clilltl  and 
mother. 

•"oMhiuiioim  ehlld  and 
rhlld  born  In  lifetime  of 
inleitate. 

Futher'.  father  anil  moth 
'T'e  mother. 

I'nele',  or  nunfa  ehlldren. 
and  brother',  or  .l,ter » 
ffrandrhlldren. 

llrantlmotber.  imrle  or 
aunt. 

Two  aiinta.  n.|.be»-«  and 
niece. 

"title  and  deceaaede 
uncle'a  child. 

I'nele  by  molher'a  i||, 
and      'c,,,!      „„^|^.^     ^^ 


•'■"""  ■"  "I''  I""  Of  realdu.  to 
*!'.■  I»ee  M).  .„d  „„,.^,„  ,„  ^^ 
ther,,  ,|.,..„  „„„  „,„,|,^^ 

The  whole 

„"•'"'"    '"    «""•    •»"    the    re.ld,ie 
"liial'y  to  both. 

Kqually. 


KViiiall.v, 
Equally 

K.iiuilly. 
'■'tjilally, 

^"  to  grandmother 
Kgiinlly. 
All   to  iiiirle. 
■Ml  to  uncle. 


'   '  anther    and 

'  ler. 

**•■'  -''  i.r    ..letera    and 

"iphena  or  nieces. 

Nephews  by  deceased  bro- 
ther and  nenhewa  by  de 
ceased 'a  slater. 

Nephews  and  grand- 
nephews. 

Nephews  and  nieces,  and 
children  of  deceased  nephew. 
Brother  and  (trandfaiber. 
Brother's    grandson     and 
Bister's  son. 

Brother  and  wlff. 
Wife  mother  and  brother 
Wife,  molher  and  ehlldren 
of  deceased  brothers. 


Kqilally  ,,rr  milllit. 


R,„ally.     Tbe    nephew,    or    „|eces 
'■""■  '"■'■  'liipea.      Wiilk.r  ,      i;;,„, 
aa/iro. 

Kotially  /)(',-  nilntfi. 


All    to    nephew,    per    c«p,la.      Ke 
rarscallan.  13  o.  w.  N.  go. 

All  to  nephews  and  nleeej    <■,.„„. 
"ICT-  V.  CoMro,  jupro. 

All  to  brother. 

All  to  sister's  son. 

11.000    to    wlft^-resldne    eqnally 

11.000    to    wife     residue    e„„al|, 

11.000  to  wife  and  onehalf  of  resl. 

doe;  one-fourth  of  residue  to  mother 

and  one-fonrlh  to  children  per  ,«rpe. 
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Wife,  brotlier  and  children 
of  deceased  brother. 

Brother  and  children  of  a 
deceased  brother. 

Grandfather  and  brother. 

Grandchildren  of  deceased 
brothers  of  Intestate's 
mother,  and  children  of  de- 
ceased sister  of  IntPHtate'a 
father. 


11.000  to  wife  and  resldne  divided 
one-half  to  wife,  one-fourth  to  brother 
and  one-fourth  to  children  p€r  stirpea. 

One-half  to  brother  and  one-half  to 
children  prr  slirpft. 

All    to  brother. 

All    t^  children.      Itr   MrKtnliifii, 
Bitpra. 


In  tlic  fuse  (if  an  illegitimate  eliild  who  dies  intes- 
tate, iinmairipil  and  without  issin>,  tlie  Crown  takes 
the  estate  henefie.ially  and  is  aeeountalile  to  no  one. 
ntihe  V.  Wdlford,  .'5  Moo.  P.  ('.  V.U.  711  R.  R.  To. 

Snhi'pet  to  t.lie  provisions  of  see.  12  of  the  Devolr.- 
tion  of  Fystales  Aet,  tlie  widow  of  a  person  who  dies 
intestate,  ami  without  any  ne.tt  of  kin.  is  entitled  to  n 
Mioiety  only  of  his  estate,  the  other  iniiiety  IjelonsiiiR  to 
the  Crown.    Carr  v.  RohcrU,  (i  L  J.  Ch.  4. 

If  one  of  the  residuary  lef,'alees  has  reeeived  only 
his  share,  the  snlisetiuent  wasting  of  the  assets  hy  the 
exeentors  will  not  entitle  the  other  residuary  leffatees 
to  eall  upon  lim  to  refund.  The  ease,  however,  is 
materially  altered  if  the  cxeeutor  has  dissipated  a  por- 
tion  ot  the  assets  before  any  residuary  legatees  eall 
upon  him  to  aeeount;  anil  it  would  seem  that  the  rule 
ought  to  he  that  what  is  available  at  that  time  should 
he  equally  divisible  among  the  whole  of  the  residuary 
legatees,  i.e.,  an  ecpial  tlistribntion  shonld  be  made  of 
the  estate  as  it  stood  at  the  time  of  the  payment  to  the 
residuary  legatees.  I'etrrsaii  v.  I't'ti-mnn,  L.  R.  :!  Eq. 
Ill;  itcMiUiw  V.  McMillan.  21  Or.  'M9.  Fi-iiirirl,-  v. 
VInrkc,  6  I..  T.  N.  S.  5!):i.  is  not  adverse  to  this  view. 
In  tliat  ease  there  were  several  peeuniary  legaeies, 
some  absolutely,  others  to  tenants  for  life  with  re- 
mainders over— the  assets  were  suflieient  for  all.  The 
executors  paid  the  absolute  legacies  and  deposited  a 
sura  of  money  in  a  bank,  awaiting  an  investment.  The 
bank  failed,  and  the  executors  were  not  held  respon- 


The 


%  THE  KESIIU-E 

•"  I""'-     At  tho  time  w  e,   N       "■  "^"""  """-fsaff- 

l^i't  In-  reaso,,  of  the  vnt  "''"  "'  *''<-  rcMdne- 

--ts  the  residua    :,";"^"'""  '"^^  "f  -me  of   C' 
"le  other  resid„arv-le'a?ee,   ^'-^'T''^'  ''^^"'^'l  ■■"'. 

"■""'0"  -vas  eo,„plete  and  Vhat^h    ',  *^'"  •''"  "!^"™- 

,  ,    A  testator  ffave  shares  ,w  i  .  '       *''  '  <^''-  5^8. 
''is  three  sons     The    on  1"  ■■'■-i<inarv  estate  to 

^'•t  tl-  n-ght  of  aetion  for  th  '  /  l'"  '"  '''^  "^«<!'"'>. 
:^'"">t"  of  Limitation       Tl  T  ''""■'■"^  ''^^  'I'" 

'"«  »'■;■  division  of  te're  id  ,;;"'■'  '"'f  "'■■"  "'  "'"k- 
'''•"U«l,,  into  „e,,„„„  ,;;™  /'■•''<'  <'<-''ls  were  („  h„ 
of  the  debtors,  and  that  he  ll'  '■•"'""'•»i^>  "Inuvs 
f'-""'  the  testator's  ,leath      /^      "  'T*  '"■"'■  "'"••■■.-t 

etlorts  to  discover  th,'  n-li,  ,',^'h  7  .'  '■^"«'""i«  made 
"'WW  to  share  in  .  ■  e^jd  ,f  "'^  ?^';'"-*"'--'  P-'-ons 
"'-0  PC'rsous,  ,hev  distr  ,  ,t  /  "''  ^""',"*-' '"  ''i^<^^"ver 
""'7--  The  Conrt  hel  t  1  '  '''"^''""  '""""^  "'-> 
"'"*>  reasonable  elforfs    o    li'  "-Y""'"-"  '""1  ■"" 

'"  the  absence  of  su    ,  eCts  h'"'  ""'  ^"'''"'"^-  "'«' 
;'ar«i  in  the  lesidae  m,'s7'.'V''%""^«'"«  wl.o  had 

""1!:- "-''iS'^tSf,;;; 


im 
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estate   where   a    proper   iidvertisement    for   ereditors 
"and  others"  liad  been  duly  published. 

Annuities  given  by  the  will  are  payable  out  of  the 
income  oC  residue  if  no  other  source  is  specified,  lie 
Oidiit.  :>■!  L.  ,1.  C'h.  M-I. 

A  fund  directed  to  be  set  apart  to  answer  ordinary 
life  annuities  is  residue  so  far  as  not  re(|uired;  so  that 
the  life-tenant  of  residue  is  entitled  to  surplus  income 
set  free  by  the  deatli  of  an  annuitant.  Giblm  v.  Gibhs, 
26  L.  T.  865. 

Anv  fund  merely  re(|uireil  to  answer  contingent 
liabilities  is  in  the  meantime  treated  as  residue.  Hence 
the  life-tenant  of  residue  is  entitled  to  the  immediate 
income  of  a  fund  set  ai)art  to  answer  reversionary  life 
aininilies.  Ciinilni  v.  nixm.  23  Beav.  512;  or  contm- 
.irent  lefincies.     .Ilihni^rn  v.  Whittel.  4  E(|.  295. 

Where  the  interest  of  a  legacy  is  directed  to  be 
accumulated  beyond  the  period  allowed  by  law,  the 
interest  accruing  after  that  period  on  both  legacy  and 
accumulations  forms  part  of  the  capital  of  residue. 
Crawley  v.  Crawley,  7  Sim.  427,  40  E.  E.  170;  O'NeiU 
V.  Lucas,  2  Keen  313,  53  E.  B.  72. 

In  WilliniHS  v.  Hendland,  4  Giff.  505,  141  B.  R.  302, 
in  an  administraticm  suit,  the  executors  claimed  to 
retain  part  of  tlie  residue  as  an  indemnity  against 
possible  liability  in  lespect  of  unregistered  mining 
shares.  The  Conrt  refused  the  claim,  but  required 
the  residuary  legatees  to  undertake  to  answer  such 
liability. 

A  gift  of  residue  to  an  executor  to  enable  him  to 
carry  into  effect  the  purposes  of  the  will  does  not  give 
him  any  beneficial  interest  in  the  residue,  and  intrinsic 
evidence  of  intention  to  benefit  the  executor  is  not 
admissible.  Barris  v.  Fewkes,  2  H.  &  M.  232,  144  R  R. 
33.  In  Harrison  v,  Uarr'isiiu,  2  H.  &  M.  237,  144  B.  B. 
137,  it  was  held  llie  executors  took  beneficially. 

The  necessity  "f  retaining  funds  for  a  particular 
pnri)ose  furnishes  no  occasion  or  excuse  for  delayini; 
the  settlement  of  the  balance  of  the  estate,  and  the 
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"f  the  sons     The  „  |i?       '  ^^  "     '"'"'■'"■•i"  *"  ""'■ 

•I'o  <Hvido„,Is  wore      „cl7,L'°7r-''':^  "'  '"'"'^  '""' 
and  the  other  lo^M^Zlt^Z^'^fV"'''  P"  <"■"'• 

same  effect  a.s  if  a  nro„„r,l       .        "'  '"  '"■"''"'■''  ""^ 

-'..  waTad';rc^;"N"rth  J  '':;''-^  i'  ""■  '■™"  "- 

tlM.^    There  wa»  no  rea"  onwt- th"^  '"  ''''''"  '" 
not  have  distributed  the  st"  ^  •  ''f  "''"-s  should 

legatees  before  tie  final  div  L^"""'^ ""  '*"  ''''<^''^^y 

^>.o«)dZ  dt:^:i^ror''if  t"  ""•"  "^-"-«'"* 

so  require,  invest  d  If  this  is  nord""""^  °'  '"«  ^"' 
tor  allows  the  other  to  rZ-  .u  ""^  """^  """  <"<™>i- 
in  I'is  han.ls  and  t  be  "■  *'"  ■■'^™'-'ai'"'d  'osidue 

««  for  a  b  :Ch  of  tn  rT-'"'?'™''*J'"">  "'■"  'i'""" 

A  residuary  disposition  of  all  ti,„  -    -j 
Pstate  consistinVf  of  monev  nrL  '''"^""  "^  «» 

an<I  implements   wn?S' /'"""■'■  ""*'=*''  ^"'"""os 

which  ii^dTapiy:;t'^ttt:7^^'  ''•"';  ^  •^^^■-  "f 

"f  all  real  and  nCTsonlrAf  *       ««^  ^  «""  '"  """"'or 
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Where  land  is  flevised  for  life,  a  residuary  devise 
of  all  tlif  real  estate  passes  the  reversion  in  the  land. 
Siniil  V,  Gri'floin,  15  U.  C.  H.  .T!5.  And  where  an 
annuity  is  given  for  life  a  residuary  bequest  carries 
the  cajjital.    Ri:  Walt,  29  X.  S.  R.  100. 

Where  a  residuary  bequest  directs  the  residue  to 
be  "dividfvd  pro  rata  amongst  the  legatees,"  previ- 
ously nnined  in  the  will,  they  share  the  residue  in  pro- 
portion to  the  respective  amounts  of  their  prior 
legacies.  Kennedy  v.  Vrote.itant  Orphans'  lliime,  25 
O.  B.  235.  An  annuitant  is  a  legatee  and  entitled  to 
sliare  in  sneli  n  distribution.  Wood.iide  v.  Lnyuii,  15 
Gr.  145.  But  ''legatee*'  may  be  given  a  more  re- 
stricted meaning  according  to  the  context.  Edwards 
V.  Smith,  25  Gr.  159. 

Ar.  executor  or  administrator  may  require  a  i-eceipt 
<tr  a  release  as  a  condition  precedent  to  the  payment 
of  the  amount  due  on  a  legacy  or  distributive  share. 
Steretl  v.  Nattmal  Co.,  10  App.  Ca.*.  (D.C.)  131 ;  In  re 
Fortune,  It.  R.  4  Eq.  351.  But  he  cannot  require  the 
legatee  or  heir  to  pay  the  costs  of  such  release.  In  re 
Fortune,  snpra. 

So  a  legatee  for  life  may  be  required  as  a  conditioi'. 
pi'ece<lent  to  the  (executor's  assenting  to  or  <leliveri  .' 
the  legacy  to  him,  to  sign  an  inventcjry  of  the  chattels 
admitting  their  rccei]it,  and  tliat  lie  is  entitled  to  them 
onlv  for  life,  after  which  t.ii'v  belong  to  the  remainder- 
mail.    Hon-ell  v.  Honell,  38  N.  C.  522. 

The  rule  that  where  two  clauses  in  a  will  are  re- 
pugnant and  incapable  of  reconciliation  the  later  must 
prevail  applies  to  inconsist<'nt  residuary  clauses.  But, 
if  there  are  two  gifts  in  the  same  instrument,  each 
f-uificient  to  include  the  resi<luary  estate,  in  a  case 
where  lajised  shares  of  the  tirst  gift  wo„-d  leave  some- 
thing for  the  second  gift  to  operate  upon,  the  first  of 
the  two  gifts  is  preferred — i.e.,  the  "rule  of  thumb" 
is  not  applicable  because  a  meaning  can  be  attributed 
to  the  last  claus<'  which  removes  the  apparent  repug- 
nancy.   Re  S'olnn  (1917),  40  O.  L.  R.  .■3,'>5. 
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\ft  ■    ■  *'''' 

r'a>W:    "Balancoof„voli\.-  ?^^''7  f""»w,.d  this 
"'  tl.e  will  pro  rata-'    IfXt         t''"   '"'"''"^"  ""'«« 

the  testator,    /j.  *""  ""  *''«  'a^t  intention  of 

'lav.t  vorifyin^  the  aceonntVand  /«  J  ■""""""«■ 
'hare  of  tl,o  estate,  and  give  h  ."mi.      i  °''''''  "'"'■'• 

fone,  and  «o,ne  17  rears  aLr»  /"""■•  '^^''"'  «»« 
fieiaries  brought  aVaet,  :„  „^™  ;' f,  """  '"'  "'"  '"- 
"Iff  that  the  accounts  w„l  *  '  "'  '"^"'"''tor,  nllep- 
of  fact  the  exec,  tor  „aTl  Id  "''"■'""■  '^^  "  '»«"- 
other  beneficiarie    ,  nde    T tm  """'■""  "'"^  ""!''  '" 

■\t>l>ellate  Division    th«t  ■  ^'"^  '""W-  bv  the 

t"   invalidate   tTe   reLa,     I,',""  """■■  '"^  -ffi"-" 

that  the  executor  waL  it"  ,'';'''''';''''■''■''  ^  P""'"" 
retained  or  converted  (o;  „i  "'"'•  "^  """  '"'  ''«<' 
property,  he  was  e  title,!  to  7V""  ""•"  "^  ""-  '"'st 
^h;  Statute  of  LiS!!: L  V'Ts"^"^"*;/  '^  Pj-  "^ 

<heU^,:';^^r;;:;!::!/r.*^'r"'''^"'"'''''* 

a  place  where  the  S  atu/o  ^f  n  IT  W ''  •^'""''^''"'  '" 
of  the  land.  '^  l>i«tr,hnt„.Ms  is  the  ln„- 

-'^  v:!:ir;:;,.t,r^r '■"";'';  ^^ -— - 

the  countrv  In  whi  ,  h  was  „  T'''f  ''^'  ""■  '"'^  "f 
tl'e  t:u,e  of  his  dea  h  U,',;:'"'"'^'''^'  ''"'""'itnnt  at 
to  tlie  place  either  ft  Ih-.t"-'  "'^""^  whatsoever 
situation  of  iCZvlt\^T :■''  "'"  ''"""''•  "■•  '^o 
ever,  correct  t.,  sav  ,,  „     "•„       "'""•    ^^  '^  ""t,  how- 

tion  of  the  person"  p';;.%:eT'"' ;■;  "'^ '^'^'"''»- 

-^-t^Ha>v„raLCc;^;r,:;;^-ttrt 
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executors'  accounts. 


r.   f'-', 


ml- 


of  the  law  of  Fiiigland,  that  personal  property  ahonlil 
be  distribiititl  accorflinK  to  the  ,/i(.9  domicilii.  If, 
therefore,  a  man  die  domiciled  in  tlu«  country,  and  ad- 
ministration he  taken  out  to  him  here,  debts  due  to 
him,  or  other  of  hia  personal  effects,  in  Scotland  or 
abroad,  shall  be  distributed  aceording  to  the  law  of 
England ;  for  the  lex  ret  sitae  is  not  to  be  recognized. 
On  the  other  hand,  if  a  man  domiciled  abroad  die  in- 
testate, his  whole  property  here  is  distribntable  ac- 
cording to  the  law.s  of  the  country  where  he  was  so 
doniieileil.     Wms.  on  Exors.  1.387. 

No  i)rinci])le  can  be  better  established  than  that 
the  administration  of  the  personal  estate  of  the  de- 
ceased person  belongs  e.TClusivcly  to  the  country  in 
which  he  was  domiciled  at  his  death.  The  Courts  of 
that  country  must  decide  who  is  entitled,  and  from 
their  decision  there  is  no  appeal.  Doylwni  v.  Crisjii-ii, 
h.  E.  1  11.  L.  301. 

Neither  English  legislation  nor  our  own  was  in- 
tended to  displace  the  general  law  recognized  in  nil 
civilized  nations,  condensed  in  the  words  mobiUn 
sequuutur  personam,  which  means  that  personal  pro- 
perty is  subject  to  the  law  wliich  governs  the  person 
rff  tlie  owner.  If  he  dies,  it  is  not  the  law  of  the  coun- 
try in  which  he  happens  to  be,  but  the  law  of  the 
countrv  of  his  then  domicil,  which  governs.  Lord  Sel- 
borne  in  Freke  v.  Lord  Carbery  (1873).  L.  R.  16  Ec). 
461,  466,  shews  that  "domicil  is  allowed  in  England  to 
have  the  same  influence  as  in  other  countries  in  deter- 
mining the  succession  to  movable  estate."  The  Latin 
maxim  embodies  the  law  of  the  civilized  world,  and  is 
founded  on  the  nature  of  things.  The  Courts  have  re- 
gard to  it,  imt  by  any  special  law  of  England,  but  by 
the  deference  which,  for  the  sake  of  international 
comity,  the  law  of  England  pays  to  the  laws  of  the 
civilized  world.  Per  Boyd,  C.  Re  Dartnell  (1916),  37 
O.  L.  E.  483. 

"Domicil"  and  "residence"  are  not  synonymous. 
The  domicil  is  the  home,  tlie  fixed  i)lace  of  habitation, 
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nlilo   ...M,]enoo  >s  a  transient   ,,!„(.,.  of  ,Iw,.llmir      \ 
po rs",,  „,„v  ,,„,.,  „,„,,  „,„„  „,,^  ^^^.^  b,    ho  can 

'  '"""•'  li>  1  •  B.  p.  515,  Diem-,  98 

V;  ia._fn,..„s ;:;,;-;;:;;-/;;; -:--;'^n^ 

•  ™r"*'";  »  f'""'  a  man's  ho„„.  an.  t he  ',  „, 

tn<'ts  as  th„se  fnini  which  tlie  law  inf,.,s      „*   ♦  • 

im  m,  ■;.WI,   tl  ')""-,  '•'•  i'^'- .  •^"  i""«itimate  «r  post- 

"'lien,  he  is  fouml.    l)i,,,v,  ,07  '"''■■ 

Tlu.  dojnieil  of  origin' , ',„,.,(  p,.,,.^,  ,„„i,  „,„ 
Ins  not  only  acquired  another,  but  has  manif„.     1       . 
oarr,o.,  into  execution  an  inte;t.io?o    aban    ,     !  ;;;;f 
fonner   don.n-.l   and   ac,niring  another  as   m's 

facts-,es,de„ce  ,„  a  new  country  an<l  an  intention 
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IM'iMiaiiiMilly  to  ri'diilc  there.  Maimrii  v.  ilntiiirn,  3  0. 
K.  .J7(l,  11  A.  R.  178;  Hoiihright  v.  Honbriflhl,  1  O.  L. 
K.  (iL'!»,  2  <).  I,.  K.  249. 

If  tlie  intention  of  (tennanently  reiucling  in  n  pliiie 
exist.f,  a  leHiilenne  in  pursuance  of  that  intenliiin  will 
ostalili.tli  ild'iic.il.  Bell  v.  Kennedy,  I,.  U.  1  Sc.  App. 
31*7.  Tlie  pru,e«»  by  wliicli  this  new  doniioil  in  acfpiired 
htt»  lu'eii  thus  aptly  described:  "A  change  of  the  domi- 
cil  of  oiigin  can  only  be  efifecte<l  aniini)  el  /iit^o— that 
is  to  say.  by  tlie  choice  of  another  domicil  evidenced 
by  resideiK'c  within  the  territorial  limits  to  which  the 
,jnrisdlcti<ni  of  the  new  domicil  extends.  A  person  in 
making  the  clinnge  does  an  act  which  is  more  nearly 
licsignated  by  the  word  'settling'  than  by  any  one 
word  in  our  language.  Thus  we  speak  of  a  colonist 
settling  in  Canada,  or  Australia,  or  of  a  Scotsman 
settling  in  Rngland,  and  the  word  is  frequently  used 
as  expressive  of  thi'  fact  of  change  of  domicil.  in  the 
various  judgments  pronounced  in  our  Courts."  irdini 
V.  I'llnii.  1,.  R.  1  Sc.  App.  p.  44<). 

'riicresi(h'nce  wli.ich  goes  to  constitute  domicil  need 
not  be  lung  in  point  of  time.  "If  the  intention  of  per- 
manently residing  in  a  place  exists,  a  residence  in  pur- 
suance of  that  intention,  however  short,  will  establish 
it."     llell  V.  7'ennedif,  ofite. 

The  residence  must,  however,  be  in  pursuance  of. 
or  influenced  by  the  intention,  because  mere  length  of 
residence  will  not  of  itself  constitute  domicil.  This  is 
well  illustrated  by  the  case  of  In  re  Patience,  29  Ch. 
D.  !t7().  P.  was  born  in  Scotland  in  1792,  that  being 
his  domicil  of  origin.  In  1810  he  joined  the  army  and 
was  in  foreign  service  until  18fi0,  when  be  retired,  and 
from  I860  until  his  death  in  1882  he  resided  in  lodg- 
ings, hotels  and  boarding  houses  in  various  places  in 
England,  dying  there  a  bachelor  and  intestate.  From 
1810  until  his  death  he  never  revisited  Scotland. 
Cbitty,  J.,  held  that  P.  bad  never  changed  his  domicil 
of  origin. 
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<i...ni;;;i;";;  ni'v^'c!::;;^::;'™' "' """ '-  -ia.iu«  to 

Kv  the  law  „f  it«  ,„,,,.  ^,  «"ve.n..,l  wholly 

'■"nsKlomI  real  estate  ai.,1  i,  „,,t    ff  , '"'"'"■'•'•^'  '^ 

^'■>i:  r>u„c„„  V.  />,„t;:-4ft;'  urn"'  ''■  ""■ '"  ^^"- 
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CIIAI'TKU  XXXVlll. 

Advasckmkxtk. 

IWfnro  »n  a.l.ninist,at„r  ,.n..-.ls  t„  .1...  ,listnlm_ 
tiou  of  tl,i.  cstnt,.  of  tl..'  intcHtnt..  h«  must  eonsulu 
r.tl,',-  «nv  .l,il.l  "!•  tlK.  mtentatc  has  ^-:^"  '-^;^?^ 
i„  „,.,  latlHTV  l.ir..tin,...  By  ..h.  5...  «..-.  -i-  "  '  ^  ; 
VII.,  tlH.  M  ,vsp..HiaKllM.  |)iMi-.lmt,m,"t  Intestat>  s 
KstaU.s  was  nT'-al-'L  »"'"'"■  ■*"''""">■  •'«  «;"■<;""»>'. 
a;iva„-eM„.nts  is  now  ..unpris,.,!  in  "-  '>'-'""™  .'^ 
KslaC's  Aot.    Secti.in  28  of  111.'  Inlt.T  Act  is  as  tollo«». 

•.■H--(l)  Tf  anv  .'ImM  "f  ""  intcslnio  lias  Wn 
„.lv;nn.,ll.yl.in,l.>  sHtU.nn.nt  or  portion  otron 
or  porsonni  propnrty.  or  both.  «n,l  tin.  sanu.  lw.« 
,„.,.,  s„  oxprrss,.,!  hy  th,.  int..stat,.  ,n  wnt,n«.  or  so 
„,.knowh..i«..,l  in  writing  hy  th-  ch.1.1.  th.-  va  no 
thornol-  Hliall  h,.  n.ol<on,..l.  for  tl».  i.nrposos  of  this 
seotion  only,  as  ,mr;  of  tin-  ronl  and  porson.-il  pr"- 
nertv  of  su.'li  intestate  to  h..  distrihut.-.l  uinh-i  tli<' 
proWKions  of  tliis  A.-t;  ami  if  sueh  ailvancoment  is 
equal  to  or  greater  than  the  amount  of  the  shar.. 
whi.h  sn.'h  ehihl  wouM  be  entitleil  to  receive  of 
the  real  and  personal  property  of  the  <ieeease,l.  as 
so  re,.koue.l,  then  such  child  and  his  descendants 
shall  be  exdud.'d  from  any  share  in  the  real  anil 
personal  propertv    of  the  intestate. 

(■n  i  <nch  advancement  is  less  than  such  share 
snch'chil.l  an<l  bis  .lesc'endants  shall  he  entitled  to 
so  much  onlv  of  the  real  and  personal  property  as 
is  sufficient  to  make  all  the  shares  ot  the  chihlren 
in  such  real  and  personal  property  and  advance- 
ment to  be  equal,  as  near.y  as  can  be  estimated. 

(3)  The  value  of  anv  real  or  persimal  property 
90  advanced  shall  be  deemed  to  be  that,  if  any, 
which  has  been  acknowledged  by  the  child  hy  an 
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iriHlru,.,,.,,,  i„  writi„«;  ntl.,.,wi»P  su,.h  valuo  shall 
^7  ••"."" "■'•"■•■'!"«  ">  'lio  vnlue  of  the  ,,r,>por" 

(4)  Th,.  iMHinf,.,,,,,,,.,.  „,  ..,l,„.„tinK,  .„■  tl,„  „iv. 
".K  of  .n..n..y  In  „  ,.|,i|,l  „.i(|,„„t  a  vi,.w  ,„  a  r.ortion 

vaiu.,.m..nt  witl,i„  tl„,  „„.„ni„^,  „|'  ,|,i„  .\^, 

In  H,-  11,111.  U  ().  If.  .i,^;,  „„,,|    ^,        .  '     ,. 

hat   (or  th,.  ,,„r,,o.«os  of  .liKtribulion.  h,«„,  .ift  «.„! 

t he  act  of  tl ,.  f„th,.r,  I „„vo,to(l  nflnrwanl.  ini.   an 

H.  tak,M  into  a „„  „,  ^,^,^  „f  „,^  ^ 

tli^  latlK..-s  e.stat,.:    (iUhert  v.  W'«(A«r.«,  2  S   &  St  . 

-.  ,  one  of  the  latest  derisions.  R„t  o„,-  statntore: 
'  •"""  "l"'  ^"""^  '•'■■•'»'"<>•  "'■  'I-fi..ition  l,e  «ive  to  IL 
term  'advanmnent,'  bv  tho  verv  fm.t  th„t  •.  T 

nent  to  the  same  etToet  by  the  ohild.    The  intention  „f 

or  dlhf"f 'k'""'  '''•'^'"'  ■"''■"""'"n™'  i"  neither  a  loan 
or  debt  to  be  repa.d,  nor  an  absolnte  .nft      It  i,  „  h" 

...  w~. «,  r.ih„  „.i ,..  i,  „,,  ^z"z,:i 


*i  :■■! 
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Kivi'ii  hv  till'  Mill  which  Jh  hi>hl  liv  thi^  fiilhi 


"lull!. 


TUin  writing  iiii|Hirli<  Ihiit  the  iiriKinal  tlonliii);  wan 
mil'  III'  limii  iir  ili'ht  Ih'Iwi'i'II  Ihi'  pnrtii'H,  hiiiI  an  nurh 
iliii's  Mill  siitiKly  llii'  ntulnti',     It  ii|i|«'iirii  to  iiii'  iinpns 


lillll'     ll! 


jfiv 


ildiilijp  effect  til  tile  Mcciirilv  so 


iiiiiki'  it  cm  Hie  mil'  liiiinl  rv|ii'i'sent  a  legal  cluiiii  u|iiiii 
vvliii'li  till  iictiiiii  iiiHV  he  hriiiiirht  111  reciiver  the  amount 
ailviiiiceii,  mill  also  In  rcffanl  it  as  an  ackniiwleiltfiiient 
in  wiitiiiit  hv  the  sun  IhnI  Hie  $0(1(1  was  an  advance- 
nii'llt  Id  he  ai'i'iinnteil  I'm-  imilei'  tlle  stntllle." 

In  Itr  l.viiix  h:.-tnlr,  -2'.)  tl.  U.  VMt,  Kei-Kiison.  .1.. 
faiil:  "An  ailvaiiceiiieiil  has  heen  |ieT'lia|is  fairly  well 
ileliiieil  as  heiiiK  a  |iii>iiient  m-  a|i|iici|iriaticin  of  inmii'v 
or  n  settlenienl  of  real  estnle  made  liy  a  imrerit  to  or 


chilli  1 


iilv 


hut 


r  in  anliiipalion  of  the  ilistri 


iiilive  share  to  which   such  chilil    wonhl   he  ciitiHed 

hicli 


after  his  (h'ath.     Vi't  there  arc 

the  piiyment  or  np|iro|iriHtion  lias  heen  held  to  Im  i 


main-  cases  in  win 


advaiiceiiient  in  which  it  does  not 

iisal  of  the  decisions  that  it  was  d, 

of  a  ilistrihi.tioM  after  the  death  of  the  |iarent.' 

iinolcs,  with  approval,  the  <hlinition  in  1  Am.  &  Knir. 


appear  Iroin  tiie  por- 
ini'  in  anticipation 
He 


Fiiici 


7(10: 


'An  aih'anceinenl  is  a  transfer  of 


l>ro- 


perly  from  a  person  standing  in  lorn  piiinilis  toward 
nnollier,  to  that  other,  i 


the  donor' 


111! 


n  anticipution  of  the  share  of 
state  which  the  donee  wfiiild  receive  in 


eieii 


t  of  the  iloiicir's  dyinw  intestate 


"Wheiie\-er  a  sum  is  paid  for  a  particular  purpose, 
which  is  IlinHKht  »{ooti  and  rixlit  liy  the  father,  and 
which  tile  son  himself  desires,  if  it  he  money  which  is 
drawn  out  in  considerable  amount,  and  not  a  small 
sum.  it  must  he  treated  as  an  advance.    The  payment 


of   tl 


le  inoiu'v  IS 


the 


nportant  thinj;— the  Court  do 


not  look  to  the  application."  Iloi/d  v.  liot/il,  L,  R.  4 
El].  .'!().").  This  was  followed  in  In  re  Utiickleij,  29  Th. 
D.  IW.  where  a  sum  advanced  by  a  father  to  his  son 
to  enalile  a  son  to  pay  a  debt  wa.s  held  to  be  an  ad- 
vancement, and  the  contrarv  opinion  in  Tni/lor  v.  Tau 
lor.  L.  R.  20  Rq.  1.5.-|,  dissented  from. 


>''*.>.M  KMKM 


Th. 


W'>r<l  •'ndvnrimii,.,ic 


"tlllMlillK  l.v  il«.| 


n 


"I"  a 


Marrow  nritl  ri>«itrii.t..  i 

; ;"; <"X^l":TZ:'t ■""'"'"- 

'"  ''""'"•  «i'li  l-m'  .i,,,,  J. ,       •    "  "'">■  ""*  '•"  ■•"•<»■ 

""■"'  i>.  lif..."  ,i, ,.,;'"  '""""•  '■>■  •■'"iv ■,. 

•';'"'''r"-"«-V;i:    /::;';:'''' ^"i"i. 
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tlic  noxt  "f  kill,  thd  latter  took  not  liy  intestacy,  but 
hv  till'  will,  as  if  tlic  residue  had  iictually  been  given 
ti.  them.    Wnltot)  v.  Walton,  U  Ves.  :124. 

Hut  ill  recent  decisions  the  older  authorities  have 
been  exhaustively  reviewed,  and  it  has  been  pointed 
out  that  in  these  there  was  a  failure  only  of  a  part  of 
the  testamentary  disposition;  and,  therefore,  they 
were  no  authority  tor  the  proposition  that  where  the 
will  fails  altogether  (as  through  the  death  of  a  uni- 
versal legatee),  leaving  no  executor,  there  is  not  an 
intestacy.  On  the  contrary,  it  is  thought  that  an  equi- 
table intestacy,  or  an  intestacy  as  to  beneficiaries,  the 
executor  being  the  legal  owner  and  taking  under  the 
will,  is  sufficient  to  make  the  statute  apply.  Armour 
on  Devolution,  266. 

There  appears  to  be  no  authority  going  the  length 
of  deciding  that,  what  Mr.  Armour  terms  an  "equi- 
table intestacy,"  is  within  the  statute.  In  In  re  Ford. 
Ford  v.  Ford  (1902),  1  Ch.  218,  the  testator  gave  the 
whole  of  his  estate  to  his  wife  absolutely  and  ap- 
pointed her  sole  executrix.  The  wife  predeceased  her 
iaisband,  and  after  his  death  letters  of  administra- 
tion with  the  will  annexed  were  granted  Buckley,  J., 
lield  that  the  statute  applies  to  an  intestacy  occasioned! 
by  a  testamentary  instrument  becoming  inoperative 
by  the  death  of  the  universal  legatee  and  executrix  in 
the  lifetime  of  the  testator,  as  well  as  to  a  case  of 
iictnal  intestacy  occasioned  by  the  non-existence  of 
any  testamentary  paper,  following  Hartc  v.  Meredith 
(I8R4),  i;i  L.  R.  Ir.  341.  This  was  affirmed  on  the 
short  ground  that  as  there  was  no  one  who  could  take 
any  benefit  under  the  will,  the  deceased  died  intestate, 
and  therefore  the  statute  applied:  (1902)  2  Ch.  60,'). 

It  must  always  be  borne  in  mind  tiiat  our  statute 
ie(|uires  that  the  advancement  be  expressed  or 
acknowledged  in  writing,  which  is  not  in  the  English 
statute.  In  Filman  v.  Fihnan,  15  Gr.  64.S,  a  son  of  the 
intestate  had  been  in  possesion  of  a  farm  belonging 
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eration  of  hi.  ronounoL  all  !l  ^  ■""'  '"  """'^■ 
property  „n,i,  father  "vaHd  TLIT  ''"^  "*""■• 
as  n  condition  to  c»nv(.,i„„  fi  "^  ™"  '™P"''«' 

"'-^'>.  fi..  ..on  olli™ Tb^ ^tfX''''rH'''""'''''■'■^■• 
'^<'<ie-lhat  ho  w:.    ontitodtn.l  ''"^  ""'  ™"- 

'erofn,ht.  ;r,«.r;?'^,:;Ii:™?^T^o''^^"''''- 
I'i'Klinj?  and  bars   nnv  f?,  ,^     advanooment,  is 

.ho„«h^hov„it  f  h  prt:;;:™-  t?  ""^  "■™ 

than  would  he  that  of  ,«!,„?     ^^f^''  "  """'''  '<'''« 

V.  Qmrle.,  4  Mass  6^  A-.""  j'''''''^"""-  "^'-''^'^^ 
j^  V  ,      JMa..s.  680;  Ae««erf2/  v.  Tncker,  8  Mass, 

follow!.:'-  '-tci.t  rrV'S  |;v.-"-">-'-  - 

my   wife's   portion  "    fn.^^'  '    '  ^^"^  "  P'"'*  "f 

ment.    Be  j,,,,,      4  p;^,,  ,^^  'f "  ""-l  ""t  an  advaneo-      . 
are  .xufficienf  if  tho       ""  ^'^a^s.)  Jl.    But  the  entros 

.'luiicient  u  thev  express  t  .stnti.  tli»t  «.    . 
or  payments  wen.  bv  wit  of  „^i  transfer 

"cii  D\  way  ot  advaneeni'-nt.     Chii-  v. 
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Wiinici;  6  Conn.  355;  or  are  mado  in  family  books 
wherein  a  record  of  advancements  is  kept.  Hiilkeley 
V.  .Voi?f,  2  I'iek.  .S37.  An  entry  as  follows :  "A.  my 
son,  Dr.  The  following  articles  that  may  be  charKed 
are  to  jjo  towards  his  portion."  Held  an  advance- 
ment. Ctfiiit  V.  Warner,  nupro.  And  see  In  re  Deprez 
(1917),  1  Ch.  24,  post. 

It  is  immaterial  that  the  child  bad  no  knowledge  of 
the  entry.  Ileiigst's  Estate,  6  Watts  (Pa.)  8fi.  The 
parent  may  eliiniKe  the  advancement  to  a  Rift  withont 
the  knowledge  of  the  donee.  Sherwood  v.  Smith,  23 
("oiin.  olfi.  He  eannot,  however,  reverse  the  process 
and  dejnive  the  donee  of  property  already  his,  by 
changing  a  gift  to  an  advancement.  Harper  v.  Parks. 
03  Gn.  705 ;  TAiwson's  .Ippeal.  23  Pa.  St.  85, 

In  Re  Hall,  14  '  {.  557,  a  son  had  given  liis  father 
a  note  for  $500,  aim  it  was  held  that  this  evidenced  a 
loan  rather  than  an  advancement.  The  son  had  pre- 
deceased bis  father,  intestate  and  insolvent,  leaving 
one  child.  It  was  held  that  the  grandchild  was  not 
Ijound  to  bring  the  $500  into  hotchpot— that  the  $500 
not  being  an  advancement,  and  the  grandchild  claim- 
ing under  her  grandfather  and  not  under  her  father, 
the  money  could  not  be  set-off  against  her  father's 
indebtedness  by  deducting  it  from  llie  amount  of  her 
distributive  share. 

But  if  a  child  who  has  received  any  advancement 
from  his  father  dies  in  his  father's  lifetime  leaving 
i-hihlren.  such  children  are  not  admitted  to  their 
father's  distributive  share  unless  they  bring  in  his  ad 
\ancenicnt,  since  as  his  representatives  they  can  have 
no  better  claim  than  be  would  have  had  if  living.  This 
luoposition  was  laid  down  as  long  ago  as  172'9  in 
Proud  V.  Turner,  2  P.  Wms.  160,  and  followed  in  Re 
T.eiiis  E.'itate,  29  0.  R.  609. 

When  the  advancement  is  one  taking  effect  in  pre- 
-enti  it  is  to  be  reckoned  at  its  value  at  the  time  it  is 
made.    If  it  is  to  take  effect  in  futuro  it  is,  if  neees- 
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The  accrued  value,  of  an  \^l  "  ^"'"'' '"P"-"- 
— *•    It  the  advancpmo^t         ■  "uiier,  i  Wash.  (Va  ) 

va'ueatthetimeoTr^rttf  "'  '"  "-'■'"■'•  *"^ 
''ea^ed,  tho  value  „f  tCuLVir'''"'''' '^ '^^'^'^ 
option  of  the  child  A"  Iz  '""''"'^'"^  received,  at  the 
8  Ves.  51,  6  B.  B  216     "'""'''"■'*'  v.  KiHaulbH.Z, 

'hodroi^itro^/i.-rth';:" 'if''"''™™'^  -^p  to 

nieut  consisted  of  a  debt  d  ,o  T  """'«''  ">«  advance- 
be  charged,  however  fo  fhTn  "'."'"  ^''^«''-  I'  '«  t" 
and  distribution.  ffi««  /v  S  ^T™  "'^  ''««> 
-  «rfre«;<«  V.  George,  3  sln,  3^ f  Pn'^  ' J*'  ^'^  ^"i-  468; 
^™^«Ch.B.&,^iif^^^Jm^«v. 

comSjd%o  bring  htadt'n  '"^'"r''  ''«  cannot  he 
he  n.„st  do  so  if  he  w  sh's  to  Zr' '"'."  ''°*^'-Pot.  but 
And  a  n.ere  intention  to  eWt  to  r  I"*"""  "^'^'"bution. 
and  not  to  claim  under  he  ^  T  u'"  "'''ancoments 
^hen  not  acted  on  to  the  preL  ^"°"'  ^^P-^^'ally 
Pfovent  the  one  fron,  clafmW  h'  ".""»"'«'•'  ^i"  "ol 
Kay  V.  Jones,  ,52  Ala  iS    n^J"""  '''*'*"butive  share 

49?  Tntti'  """'"'■     ^»"?/"  v"7.?;rTv  "?  "if* 
.*■.  And  the  one  advanced  m„l*  •      *'■  J-  ''^l- 

w.th,n  a  reasonable  time  7.  -?'  ""''""'"'  '"'^  'i^hts 
.167.  Even  though  tl  one  adv"" T'  "'""""■  '«  I'- 
■n  at  an  original  div^i^"  h^l  "1  ""^""''•^  '»  ^™e 
qnent  division.  Wa  v  oL^^P  a""  "'  "  ^•'''««- 
A  -lonee  doe.,  not^  vl'  !  '  *^™"-  (^a.)  33. 
bringing  it  into  hotchp^  T^he ^  '."""  I"  '""P"'-^'  b.v 
|n  only  for  the  purnosp  „f  .„    ^'^"'l"'  "^  '^  is  brought 
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sons  in  tliis  lolntioiiship  are  linblo  to  be  coiisitlered  nd- 
vanppmpnts.  Wjith  v.  /ilatkman,  1  Vps.  196;  Royle  v. 
Hamilton,  4  Vcs.  Jr.  437 ;  Beehe  v.  Estabrook,  79  N.  Y. 
24(i.  But  it  dops  not  include  an  illegitimate  Rinnd 
child.    Twkei-  v.  Hiirmw.  7  H.  &  M.  515. 

The  widow  of  the  intestate  has  no  claim  upon  what 
is  brought  into  liotohpot  among  the  chililren.  Kirkcud- 
hriiilit  V.  Kirknitlhriiiht,  H  Ves.  iil.  fi  R.  K.  216.  A 
husband  <lirectc(l  liis  trusti'cs  to  |)ay  the  income  of 
one  moiety  of  liis  r"aidimry  estate  to  his  widow  for 
life,  and  to  divide  ihp  other  moiety  between  his  child 
ren.  After  the  will  was  made  the  testator  made  ad- 
\'auees  to  some  of  his  children,  and  it  was  held  that 
."uch  advances  conld  he  hrouRht  into  acconni  for  the 
benefit  of  the  children  among  themselves,  and  not  foi 
the  benefit  of  the  widow.  Meinerizafltn  v.  Wallcrx, 
L.  R.  7  Ch.  670.  This  was  followed  in  Stewartv. 
Nhiinrt,  15  Ch.  D.  539,  where  .fesspl,  M.R.,  said:  "I 
call  to  my  mind  the  general  law  as  expressed  by  L.  J. 
.James  in  Meinertsagen  v.  Walters,  that  the  whole  doc- 
trine (i.e.,  of  advancement)  only  applies  t()  children; 
the  object  is  to  make  children  bring  into  account  ad- 
vancements. The  wife  is  a  stranger  for  this  purpose; 
she  does  not  take  advancements  for  which  she  ac- 
counts, an<l,  therefore,  she  is  not  w.ithin  the  meaning 
of  the  clause  which  is  to  make  children  account  for 
advancements. ' ' 

Wl  ile  the  doctrin<'  of  advancements  proper  is  ap- 
jilied  in  the  cases  of  intestacy  only,  it  is  frequently 
necessary  in  settling  a  testator's  estate  to  construe 
the  term  "advancements"  as  used  in  thp  will.  Thp 
term  is  not,  when  thns  employed,  taker  in  its  technical 
sense.     Barker  v.  Comitis,  110  Mass.  477. 

It  is  a  general  rule  that  where  a  will  specifies  fcliat 
certain  gifts  are  ad\aneements.  they  are  to  be  treated 
as  such  regardless  of  their  true  nature,  evidence  to 
]iro\'e  them  otherwise  being  inadmissible.  Fox  v.  Fo.r, 
r.  R.  11  Ei|.  UZ 
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«-Wl.  H„.  Hn-M  ,„„„  „„,    ,.    »*■     '  ■'  ...  ,1,0  p„,,,„j,, 
Kncv.  778.  '"  ™'  "  ''f'-timo.     ,  .\„    g.  -j,^^ 

%  a  codicil  diitcd  o(,,i,  ,,„ »  , 
directed  ,l,at  ,.«„  .1-''':/'^  ";'■'•  '»'•'.  ti-c  tctator 
hooks  of  account  to  have  been        ■'  '"^'"""•i»»f  i"  my 

T^hcrc  were  two  books'of  ».„      'l""^' "  '"'"  '"'tclipo,.;. 
•™-'  of  su„,,s  apparentl-ZM";    t'"''  """*"■'"■''  "'" 
-P-et  of  land  .speculation!  i       i    '  V''"  *"'''''*">■.  i"  n- 
l-so,j.  f„r  ,,i,'  benefit     Some  oTh"'  '"  '''""""'  "■■  '" 
fore  20th  October,  19],,  ^°Tf  'I";  <^>itr,e.,  were  be- 
that  the  advances    n„d         •  "  «ff"'^a"Is.    Held 
'--Porated  in  the  wi    'buTrtrl"  ""b'  ^^'"'-  -- 
^■ot  receivable  either  as  part  of  [h     ^^^q^^ly  were 
of  advance.    The  .son  dZuted  Jl,'  ""  "'  "'^  ''"''™''« 
"f  the  prior  entries  and  as  to  !b  *''^1.''™'•''^y  of  some 
""^■o.    /«  re  Depre^  (]nj7     1  Ch  li        '  ""'  "  ''^^'- 
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FOBMS. 
Petition  to  Pm,  ETecntor.'  Accounts. 
Accounts  of  Executor,:  A-Heceipts. 

B — Disbursements. 
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Affidavit  of  Executor  Verifying  Accounts. 
Appointment  to  Pas.  Accounts. 
Judge's  Order  on  Passing  Accounts. 
Affidavit  for  Order  to  Compel  Audit, 
Citation  to  Compel  Audit  of  Accounts. 


Surrogate  Court  Tariff-Solicitors, 
Tariff  of  Fees  to  RcgLstrars. 
Tariff  of  Fees  to  Judge... 


SPKBOOATR  COURT  HULES  36-41. 

g.al^r'Sn^'::;^"'™^;:!^:""'^'  r-  ^  -"'  -^ 

tl.ey  may  be  called  upon' t.^d™fol  T  '^1'  '"»•""«•  " 
person  interested  tbercin  ""  W"«»«on  of  anj 

(See  R.  S.  0..  oh.  ,31,  »,,,,.  3,,  ,„,,  ,.  , 

verifed~i;u'd:vi^"rari'bi'''^r:it,te  r'r  "•">• 

servf:^rhis"l;'^i;tmelt*''::d''ifrT"^  'r«°"'  ^^  *" 
-^oeofacop?':..Hei:^c:j;^,t:;^^i2ss-,t*^ 
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{3)  Whero  an  infant  ur  in'mon  of  unsound  mind  wtiu  has 
no  c-nmmitti'c,  ur  ubi*eiiU;u  is  concerned,  notice  aliall  U*  fiiven 
tu  tl)(>  Officiul  (iuardiuii,  hikI  he  shatl  Itt-  informed  of  tht-  name 
and  interest  of  the  infant,  person  of  unitound  mind  or  ab- 
sentee, and  lie  given  the  address  of  tin-  jK-Tson  with  whom  the 
infant,  or  {ktsou  of  unsound  mind  resides,  and  sueh  informa- 
tion as  can  be  given  couit-rning  the  absentee. 

(4)  When  a  person  of  unsound  mind  has  u  eommittee,  no- 
tite  sball  be  given  the  committee.  (Sit-  l(.  S.  0.,  eh.  295,  sec. 
40,  as  to  insane  persons  in  asylums.) 


(5)   The    accounts    sliall    l»e    passed 
rhamliers. 


cfore   the  Judge   in 


38. — (I)  Tlie  accounts  shall  t-ontaiu  a  true  and  jwrfect  in- 
ventory of  the  whole  property  in  question,  and  shall  include: — 

(1)  An  uiTount  showing  of  what  the  original  estate  consisted. 
(II)   Am  account  of  all  moneys  received. 

(HI)   An  account  of  all  moneys  disbursed. 

(IV)  An  account  of  all  property  remaining  on  hand. 

(V)  Such  otJier  accounts  as  the  Judge  may  require. 

(2)  When  by  the  will  or  instrument  creating  any  trust 
estate,  principal  and  income  are  dealt  with  separately,  the 
accounts  shall  be  divided  so  as  to  show  receipts  and  di  burse- 
ments  in  respect  of  principal  and  income  leparately. 

39.  Upon  the  passing  of  the  accounts  the  Judge  may  fix  the 
compensation  or  allowance  to  be  made  to  the  executors,  ad- 
ministrators, trusteeB  under  a  will,  or  p'.urdiana,  for  their  care, 
pains,  trouble,  and  time  eijK'nded  in  and  about  the  estate,  trust 
or  guardianship. 

40.  Upon  passing  accounts  the  Judge  may  moderate  any  bill 
of  costs  and  charges  of  solicitors  employed  by  the  executom, 
administrators.  '  ^  ustees,  or  guardians,  or  refer  the  same  for 
taxation,  under  the  Solicitors  Act. 

41.  Every  order  made  upon  passing  accounts  shall  be  made 
in  duplicate,  and  one  of  such  duplicates  shall  be  tiled  with  the 
Begistrar,  who  shail  enter  the  same  in  full  in  a  book  to  be  kept 
for  that  purpose. 
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I'fliHon  lo  I'a.,  .\,:couHh,  ft,: 
'"  ""■  ■•^"'•'■'W.^  lourtof  tho  (■„„„,,.  „f 

In  llic  Kataif  111'  , 

~  uereaHi'd. 


,  in 


day 


Tn  Ilia  lliMioiir, 
Siirmp,!,,  ,.„„«„,  ,l,^,,,„__^^^ 

the      "'■'"" f-^'l.."fiho  ,„«.„„( 

■ShfH-i'th  .■ 

I.  Tlmt  fill.  »ni,l  ,  „ 

"1  tlie  County  of  '"'  "' 

"r  alKiiit  (lip  ,    ■  •  'l<'l>artfil  tin's  lif,,  „„ 

I'Ur  \m,\,   19         .  ■    "'  .  ill  the  your  ipf 

a-  Tlmt  your  Pi.tili„i„T  „  ,, 

(if  4   rj     J  "11   tllf 

•'<  '111.  said  d.,.eaWd;  '  "'"■'  ''"''  ""'"'■'"■'I 

•1.  That  vniir  IVtiHnmip  i    ■ 

a..d  e(r,.ot»  ,;f  the  ,,„i,l  r,.oa.,l    f ,  ^'""""/'■'■;"'  ^e  .aid  «tal,. 

-  r»raM,.,.  ,„,„,,.„,,„„,,,,,;,,;;;;;;;, ';;;;;f^.^_^     „i,i,i,y. 

f'^^^^^':^il7:.„:Ti:::T\ '-  "-'■  •"^•'  >'"•■ 

fat.™  of  „,„  ,,„ia  o.,„,o.  Zwi":         'h'  '"I"'""- 

«l«;  a  full  and  corm.t  „,.,„ui,f  „/"'"'"  '"  "'"",.  ,  "",1 

""\     "■'"'"-• ' '"— t».«td-:;r:rj 

"^^s^^zi^Xz  and  t^i;'::^^  i!:;i^.^i,™';c:'"" 

6-  Your  IVtitidiipr  f„..fi 

allowed  a  fair  and  rZ^^a^^'l^sC'^  .      *""'  "'">■  ''= 

t™jMo,a„dti,,,,^,«,,      :::;-^^,,;a^J..n.a„d 

"ran^i,,,,  and  ^t:!^  ^i:':,?t Stl^i;''"'^--  -■ 

p.n^t^"Lr'r'r;it  in";;!  "i'T"'  '«"  ""-"  -V  ."".- 
frrred  to,  either  bv  h  ,;„'",  X'^LZ'^'""'  ''""^"P''  - 
eveept  -^  ""■'  ""ler  conippfcnt  Court. 

tlie'elte'  ^"'b^'-fiSrofZ*^'-?  ^  '•*"'""-'™'i""  "f 
addre,«,8,  .re  as  Mlow":  '""'  '''''''''"«''   ■^'"'   ""■■"• 

;:t:':::!;;,'''  -" '-™-  -  -f  .i.  m  ^.  „f  ,.„,,. 
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!i.   1  HAT  jour  Petitioner  know  of  no  creditor!  of  the  eettte 

■>r  till'  Mild  ilwoiMil  wlio  atill  htvo  uniettled  citinu  uainit  the 
Mid  estate,  except 

and  that  the  only  portion  of  the  laid  eaUte  thit  remtina  un»d- 
mimiterod  by  your  Petitioner  ii  ict  forth  iu  a  achcxiulc  (lli'd 
herewith . 

and  that  the  reaaoii  of  the  non-adminiatration  thereof  it  the 
following,',  rifiiiicly : 


DATKI)  thia 


day  of 

I'!.  I-'.. 
Soliciior  for  the  tihorr 


A.  I).   19 

'•if  I'ftitionrr. 


ACCOUNTS  OP  EXKCUTORS. 

In  the  Surrogate  Court  of  the  County  of 

In  thv  1-Ntali.  i,f  A.  B.,  deceaaed. 

This  U  the  arrniint  marked  "A"  referred  to  in  the  annexed 
nllidiivit  sliowinjr  the  reeeipta  of  the  aaid  estate. 

A  Commuisionfr,  etc. 


No.  of 
item. 


Namea  of  persona 

from  whom 

received. 


On  what  account  received.    .Amount. 


In  the  Surrogate  Court  of  the  County  of 
In  the  Eatate  of  A.  B., 


deceased. 


This  is  the  account  marked  "B"  referred  to  in  the  an- 
nexed nffidnvit  shewing  the  disburaementii  made  on  account 
of  the  said  estate. 

.(    ConimU^ioner,  etc. 


*»MKDIX, 


tfo.  of     ''>'«me«  of  |wr»on«  ) 
Itom.  I  lowhom  *'•"«'''«' purpo«p,jdo 

P'Kiorallo*,,).    I  •Ilowcd 


Amount 


"1   'lir   K»t«lf  of  A.   II., 

Thi.  iu  >i  ''''fonicd. 

.mj     \       "'"  «'™i"it  marki.ll  -li"  .  , 

•ffl-iav.t,  „,„„i„^  „,  ,,,^,  'lu    ,rii  n»"  :r'  '"  '"  ""■  «""-o,I 
*•"""  estate  roijiiintej. 

7 — .  '^  ^"""li'iorK'r,  etc. 

^'■l             Partioul,™.  I         „  -=^ 
1 ""»'  "cconnierf  f„, 

'■       "owhoW  furniture  ....     S.-eifi,,,,     ^7 

3-    j  r  horse.  ''""'  '  '"  Recipi, 

"Old— ««e  ,to„,  y  ,j 
■t.    i  3  cowa  "f  Rereipt,.  "''' 

pioM-ifema  5,  8,  and  71  of 

•■■      M-tea^e  made  bv  .T    T         '^'''" 
I      '"  »»•'"">  «ith   in,:   at 

I  B«'-„^"^°"P--"™te'„f  """"' "'"'»>'»• 

4;.  ^'.i"'-  «'  "%   from 

4th  Feh'y,  1915...  Tj,„    ,.       , 

^     I,  r  *""■'"  """J  S?  of  Receipt,. 

»•    I  "■01  8.  con.  3,  Tow,„hip  of 

9-    ;  I^ot  No.  739,  Town  of  o  li.™'' 

_^^^.  Town  of . . . .  SoM  too.  n.  for  ?;,2oo.  It.,„ 


K\K)  r  I'ultM    Ai'rol'N  m. 


\|-Klli.\\  IT   \  i:illKVI.\'( 


Al  (  III  \TS.' 


i'i' 


In  ilic  Sun- 

>;:iih     ( 

IMII'I      III' 

rh.'  ( 

In  rhr   1- 

-rj.t..  nt 

A.   It. 
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,  iiinki'  iiiiili  inn)  nav : 
Miix  llonniirtiliU'  Court 


Vi)  That  tin'  acrmiiit  now  itlifnn  to  nn-  nnirkt'il  "A."  «rt» 
ffprlh  It  true  and  lurn-it  art'mir.l  nf  all  tlii'  |MTH.iiial  vMaU'  urn) 
ctTi'itM,  fliMi  (if  the  real  i-ntatf  iirni  prminnls  tht-n'of,  of  the  latd 

t-'tah'.  H-hiili   hav nu'  into  inv   Imn'!"  nr  iiiti>  fhf  tiandii  of 

"IV  <-o-  nr  of  aiiv  oiliiT  [MTunn  or  nt-rmtrnt  on 

U'hatf.  Ml  far  an  I  know.  an-.|  aUo  tin-  ininn-H  of  tit.'  partirn  from 
wlium  rlu'  naniG  have  U-cn  rcriMveil,  and  tltf  dati's  at  wliiih  tlip 
.-aiiie  were  rpci'ivpf],  to  thr  boHt  itf  iny  kiiowlt'(l(jp  ami  liclief ;  and 
dial  tlu!   total  hi\H\n  m  n'l't'JM'd   anionnl   to  Hf. 

■i.  That  tlio  aiconnt  nnirkfd  "B,"  now  aU>  "Imwn  to  me, 
!*rts  forth  a  true  ami  <*orrrrt  account  of  all  the  dlMbiirwnn'nta 
ami  paviiu'iits  made  l\v  nii'  or  bv  my  <■<»-  ,  or  any 

otluT  |K.'rson  for  ami  on  m<i>nnt  of  the  wiid  cutnte,  to  tlit;  iM'st 
of  my  knowlfilp'  am)  la-licf;  and  that  the  total  i>nn)«  ko  di**- 
Iiilinlpd  amount  to  $ 

I.  That  wavf  and  t'Xn-pt  what  ap|H'n'>*  in  the  said  anoiint 
marked  "A,"  I  hH\i'  not,  nur  ha        inv  co-  or  anyom' 

on  Itchalf.  NO  far  an  I   know,  t-wr  received  or  got 

in  any  part  of  the  nald  deceased^  pcrnonal  p«tate  or  efTerto,  or 
tin-  rial  estate,  or  the  pnK-eodn  thereof. 

■|.  That  to  the  l«et  of  my  knowledjje  and  l»elief  the  available 
asxetx  of  the  said  estate  stiti  iiiir1it<poi4e<1  of  ami  in  the  handfl  of 
myself  and  my  eo-  or  ot'  any  peraon  or  [wrsons 

for  ,  except  an  hereinafter  mentioned,  are  correctly 

set  forth  in  the  Hcconiit  nnirked  *'(',''  now  shown  to  me. 

(i'm)  That  I  have  in  the  account  marked  "H"  hereto  an- 
m-xeil  wt  forth  a  full  and  accurate  account  shewinjr  of  what 
the  orijrimil  erttate  of  the  saiil  deceased  eonpisted,  ami  tlw  dis- 
position made  thereof. 

1  ParaRTarili  5a  ta  not  In  the  form  given  In  the  Surrogate  Court 
RnleB.  hut  has  been  tnMrted  to  make  the  sflMavlt  consistent  with 
the   requirements  of  Rule  38  (1). 

If  there  are  twoj>r  mora  executors.  It  la  advisable  that  earhof 
them  make  tbla  aftldavlt.  ai  the  affidavit  cannot  be  acce&led  as 
prima  facie  evidence  unless  the  account  of  receipts  Is  vouched  by 
(he  affidavit  of  each  executor. 


Ari'KNIiH. 


111   I 


'■'    111    Una    ( 


>>    "<'■  111  Ull.l  ul>„||   , 

l-mm<  irii,,r,.,t,,,|  i„  ,| 


"''    ri'-iili'i Hn.l 


<i.  Tliur  I  li 
iiii.v  •t)iii|*ii«iiti,i 
ni"!  In.iiW,.  i.v|,.,|,| 

?.  Tim  t|„.  „„| 
""■ir  |.ro(Hr  hi,,,,., 
iri'  ii«  r„ll„«>: 

N-  Vl,«t   ,)„.  |,.,,.,„„   „,,,^ 

lUlI    aiTP    of    tWt.uty  .... 

' -s-^;;;^rc:: 


"r  (mi 


'11  tiuiin|i><[  , 
"tirr    r-.r    Uir 


I'HIlt^ 


I" 


•iii'l  ralnli',  txvppt 
iwiil  i.talc  niiri 
"f  "lu'li   fh-mtijN 

-'    'II    r,v    .  |-    il, 


AI'CnivTVKvr  TO  nsH  A(     ,if    ms 
111  111,!  Siirn.L'iit,.  (  ,„,rt     r  ,1     . 
'""..■K.,.,e„,     '""""f  ""■'-"Oof 

'>>n  rciiliiij.  till.  |K'liii,„i  „f  diT,.„»,.,|. 

I'"'  ""ill  (lciTOw.,1,  |„„|   ,.      ,.    .  ■  "I  till.  K.tiii,.  „r 

<i-i|...i.od  wif,  i,„ ,(,  i,,^;;  1 ,,,',",;';.  :"7"-'  '''"'"•''" "■< 

r- ' -:  7-' --'.:-;'"::.,,,., ^''- 

iiVlmk  in   tlio  „  ■  •^•'*-   '"         .  nt 

Ilou.,-,  i„  ,|„.  """■"■  "'  >".v  Ch.ralK.r,  i„  ,|,„  Cur, 

..i/""'"  "^  ""r,r"^-""' "-.>■. -bo. ,,„„,,„„ 

time  „p™,„,  i„  ,„,,  „,^_^^  j^^  „^ZZr  ""''  '"""""  ""' 

cm";.  «,r',u'r'",'';i,'.."!,',r'"'''"  "■'■"  ""■  '"■  '"■'>■  '«■  '■""■■- 

""■nt  of  ,|,,ir  „„„.„„^,"    „;  '    ■     •"."""■■"■  nnd  tlinf  in  ,l,o 
™..led  will,  in  ,|,eir  .Cn"e.  "      '""""'■'  '"">■   I-  Pr- 

the  Pcr»o„/'i„Tcr™("l7''as''i',rt'  '"  '"■  ""■'j''  "'"'"  ""'^  ""'"e 
w  app„inted.  "^'"^  dajs  hoforo  (lie  day 

''"^"""  "«>■"'■  ,A,,).     . 

;;.M«rtie,  incrcS';"  h;:;":;;'r'  "'»^'«'""•'""l  i^ 

Kegistrar,  at  (1„.  '[',  '"lintore,  at  tho  nflj,.,.  „f  ti,e 
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executors'  accounts. 


JUDGE'S  ORDER  ON  PASSING  ACCOUNTS. 

In  the  Surrogate  Court  of  11)0  Coimtv  of 

In  the  Estate  of  A.B.  deceased. 

^  .  Esquire,  Judge  of  the  said  Court,  having 

on  the  day  of  ,  A.D.  19        ,  proceeded 

to  take,  audit,  and  pass  the  aecounta  of  the  of  the 

said  estate,  in  the  presence  of  ,  and  after  due  notice 

to  who  have  failed  to  attend. 

I  find  and  doclare  that  the  total  estate  and  effects  of  the 
said  deceased,  which  came  into  the  hands  of  the  said 
amount  to  $ 

I   find  and  declare  that  the  said  ha  pro- 

perly paid  out  and  disbursed  in  the  due  course  of  adminiatra- 
t'lon  of  the  said  estate  the  sum  of  $ 

And  I  do  Iiereby  onler  and  allow  the  sum  of  $ 
as  a  fair  and  reasonable  allowance  for  care,  pains  and 

trouble,  and  time  and  personal  disbursev"  ii>  i  expended  in  and 
alwut  the  administering,  arranging  arid  .titling  the  affairs  of 
the  said  estate  to  th"  day  of  ,  19 

(and  the  distribution  of  the  moneys  in  the  hands  of  the 
said  ). 

And  1  do  order  that  thd  costs  of  taking,  auditing  and 
passing  the  said  accounts,  iiTid  fixing  the  said  compensation, 
amounting  to  $  ,  as  taxed  by  the  Registrar,  l>e  allowed 

to  the  said  ,  and  having  deducted  the  amount  so 

disbursed  and  expended,  and  the  said  compensation  and  costs 
from  the  amount  in  the  hands  of  the  said  ,  T  find 

that  uiere  remains  in  the  hands  of  the  said  the 

sum  of  $ 


Dated  this 


day  of 


,  A.D.  ly 
Judge. 


(If  infaiiw  are  interested  in  tlie  estate,  add  the  following 
pHrp.graph8  to  the  above  order: 

And  I  find  and  declare  that  A.  B.  and  ('.  D.  are  infants 
under  the  age  of  21  years  and  are  entitled  to  share  in  the  said 
residue,  and  that  they  will  respectively  attain  the  age  of  twent>- 
one  yeHfs  as  follows : — The  said  A.  B.  on  the  day 

<ir  .A.D.  19        ,  and  the  said  C.  D.  on  the 

day  of  .  A.D.  10 
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tiereof;  and  I  order  that  thppV?'  "  '"'""''''  •"  » 

sho>!i;f'lx,^,l,.J3",'i,"j";  ^;™™te     'Vp.>i..tn,ont    an.l    Order 
fil"l  or  taken  out  ""  """"'  "'  'I""  «"li'it"r  hv  "C 


of 


™.v,T  POB  CXT.TIOX  XO  COM...  .UU.. 
'"  *^  '"^e-'o  Court  of  the  County  „f 
111  the  Estate  of  A.  B. 

I   r   n    /       J  deceased. 

.  C^n.(res,deu.e. ud  occupation),  ,uake  oath  and  sav- 

^,..  The  s,.,d.,.B.  died  intestate  on  or  .bout  the  "dav 

"'  A  D   19  .  »nd  on  or  about  the  j 

-™  .-nted  ,;  this-  Court'tS  t^^^:^"  "'^  est^^ 

„,    tfr,The,^dA.B.d,edonoraboutthe  <„,' 

i-'  -il  -i-d  testjn,e'„t,  ai'T^.'Zat  '"'  '"'"'"'' ''' 
panted  b,  this' Co„ru"E.k,7h:tl*^    said    ..„  ^ 

E.  f;  o^.im-.'it'tXtof  aS  '"rr^"  ^3-  "-e  ..id 
at  the  sum  of  $  beTn.ff ""''™"™  (oi-.  Probate) 

»'"'*  real  estate.  *'  *  Personal  ,  <t«to 

^^  a  K  ™°„'  *,M;:'-7„^',ir  :'„^^^  -"■  ^  -■■  ^--d, 

11  the  said  estate.  "K-tate,  and  am  entitled  to  a  share 

at  '^"'i-.e:Thi:S  in1e^,:d'^:'"%,'""  ^^  '■  «'  ^^- 
?n  a  promiBsory  note  made  hi  iT-     .™  '"  ""■ »'"»  of  » 
Indebtedness  i8',tiMu™»1d.''^  ""  '°  "^  '"^  «  •  »hich 

'«"P-^andis„„„p.,JS:^-f-V:^eh^.e^^.^n. 


i 


m 


*»•  EXECUTORS     ACCOUNTS. 

Ipjratces  iiHiiU'd  iu  the  said  will,  and  I  have  not  been  paid  any 
auni  (HI  lu'count  of  my  residuary  share  of  the  estate. 

4.  I  have  iiiacic  application  to  the  said  K.  F.  for  a  settle- 
ment (if  tiK'  said  I'ftatc,  (ir  to  have  the  accounts  duly  passed  and 
auditi-'d,  l)ut  I  have  lnt'ii  iinahk-  to  obtain  such  settlement  and 
the  accounts  have  not  been  audited.  (Set  out  any  special  cir- 
cumstances shewing  the  necessity  for  an  audit,  or  the  refusal 
of  the  executor  <ir  ndministrator  to  submit  to  an  audit). 

5.  Under  the  circumstances  aforesaid,  1  am  informed  and 
believe  that  I  am  entitled  to  have  the  said  accounts  passed  and 
audited  by  this  Court. 

Sworn  before  nic.  etc. 


CITATIOX  TO  COMPEL  AUDIT  OF  ACCOUNTS. 


In  the  Surrogate  C'tmrt  of  the  Count}'  of 
In  the  Estate  of  A.  B. 


deceased. 


WTiereas  A.  B.,  late  of  tlie  of  in  the 

County  of  (occupation),  died  on  or  about  the  .    day 

of  ,  A.D.  19      ,  having  made  his  last  will  and  testa- 

ment whereof  probate  was  granted  by  this  Court  to  K.  F.  on 
the  day  of  ,  A.P.  Ifl 

(Or)  Whereas  A.  B..  late  of  the  of  .  in 

the  Count}-  of  (occupation),  died  intesute  on  or 

about  the  day  of  ,  A.D.  19        ,  «h1  on 

tlie  day  of  .  A.I).  10         .  lettew  of  admin^ 

istration  to  his  estate  were  jrranted  by  this  Court  k*  K    T. 

.\nd  whereas  it  appears  h\  the  affidavit  of  (  .  D.  fiW  herein, 
that  he  is  one  of  the  heirs  at  law  of  tb^  -Hiid  A.  R..  deceased  (or 
iis  the  ease   mny   he),   and   is  rntitlod    to  ;i   sliare   nf  the  mhI 

rstate: 

It  is  ordered  that  the  said  K.  F.  do  within  teu  dii>«  after 
the  service  nT  this  order  upon  him  cause  an  appearance  to  \n- 
entered  for  him  in  the  office  of  the  Registrar  of  thi#  Court  and 
shew  eause  why  he  should  not  file  a  true  and  i>erfect  -vent/trv 
of  all  the  eatate  of  ilie  dft-eased  which  ban  at  any  time  «nee  the 
death  of  the  dercased  i^>me  to  the  hands  of  the  said  E.  F..  and 
iin   account   ..f  (he  disbitrsemetit«  mude  hv  him  on  account  of 


■*I'l-E.\DI)i. 


the  said  esUte   ami  ^"^ 


Hated  thf 


da.v  of 


f^osTs  OP  .rnrr  or  v,  orvrs 

f)  ^"''''■'; 'lit' n.<«pt;;,,;„,;,^;^Y -  L  . ,  woo 

'■V(wd   #10,000  *""  ''"  'I'l* 

'''  '    "''"''■'■  »■'■  rwipt,  Vx.-ei-A  .,n',«v,  l  ">  «" 

"^feed  ISO.OOO   ,  •"*"  ^"'  -<"  n„( 

'''-::;^*;*o;a'''^-'''^  ««■»"'>  ^,;.d;;,,;,,  "»" 

""'  •'ml/re ).     (1 )  ""^  "f""  »  "port  from 


*t*fi  executors'  accounm. 

(WluTo  the  iweiptfl  exceed  $100,000,  the  fees  shall 
lie  Buch  Afi  the  Judge  deems  fair  and  proper.  Hia 
order  allowinjf  the  Mine  shall  be  Bubjeot  to  the 
a|t|>r(»vaJ  bv  a  Jud^  of  tho  Suprome  Court  upon 
11  njxirt  fn«i  the  Judi^e).     (1) 

6.  To  «--'•■  it(»r«  f-'f  mImt  parties  (mclutliriff  the  '»fR- 
cial  'irvard'iui)  properly  attending  im  the  audit 
■t'  mtixintfi,  a  fee  uiar  In*  allowed  in  the  discretion 
(/  the  Judpe.  not  esruwjing  in  the  whole  one-lialf 
of  thf  ahove  amounts  aoi]  subject  to  inoreaw  with 
approval  "i"  n  .ludge  of  the  Supreme  fourt  upon 
report  from  the  Judge.     (1) 

S.  In  HdHititin  In  (he  forppoinj:  fees  and  costw  there 
«hall  be  allowed  all  proper  disbursemenKi  made 
by  the  snliritor  in  connertion  with  the  forepning 
matters. 

(I)  Where  an  increa-setl  fee  is  askid  for  in  any  of 
the  above  rapes,  and  to  secure  uniformity,  until 
further  direction  is  given,  such  applieations  fahnl! 
be  made  to  Mr.  Justice  Middhton.  To  secure  ap- 
proval the  certiii{'ate  of  the  Surriigate  Court  JiKk'e 
and  all  papers  necessury  U*  enable  the  matter  ti.  be 
dealt  witli.  should  lie  furwarded  Ut  liim  af  Osgonde 
Halt,  with  retniii  postage, 

lifi/istrar's  fav/.f. 

Beeeiving.  examining  and  entering  every  [wtition  m  ap- 
plication for  an  audit  or  passing  of  aecmints  (??)       $0.50 

Attending  on  the  audit  {?8^   i  .00 

Filing  vouchers,  if  direrted  I'y  the  Judge  or  requested 
by  any  party-  to  he  filed  (not  exccedinL'  in  all  $1) 

each  (30)    .10 

Kvery  neeessary  filing  (other  than  vouchers)   ("^(i)...  .in 

Taxing  costs  and  granting  certificate  (.T2) ^  .00 

Taking  every  affidavit  or  administ(>ring  oath  to  a  wit- 
ness   (15)    .  "30 

Search  for  original  will  or  instrument  and  inspection 

(18)    ;I0 

Issuing  every  .-subpoena  (SJ4J .50 

Even-  necessary  letter  (25 )   .  - 'i 

Entenag  order  ( 31 )    .  ^O 

Postage  -iiid  other  uei  eusary  disbur,-;«'i!i«iits  to  be 

ad<l^  in  all  cases  (38). 
(X.B. — The  tigiires  m  brackets  have  reference  to 
the  items  as  numbered  in  Tariff  A.  Registrar's  Fees). 
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«PPo/ntment    to    p„„ 


LTJintin-' 


"•'"  "-li..,,  ,|„ 


audit  It 


O, 


On 


On 


Spooin)    attPMdmn 

";■''■"■  f-  ..|.,K„„,i,;e„v 

,;-;".-r?r  :■•■;-"- ,... 

"'"lor  »in,oflo  ""  ™"<-'l8  »i.noo,  i„,t  [« 

""■vimlit  wlipr,,  ,,„,h  ,,     "  >«<*  «■'  on  any  dav, 
'""  '"  "'•■ii-r  r.o,nnn  '  '"■  "'"■'■'"'»  *in.ooo 

I'i'r  hour,  l,„|   ,„  ,  ■  ■ 

'■TV  "U,li,„.|,.,,.,.  ,,,,,;;,,,';'■"'<■■      »«  on  any  day. 

P"  hour,  hur  no.  t„  n,U'd  '«in       *™'"*"' 
•>'■■•>    d«y'«  sitting.,  in   ,.„,,Z,-         '""">■ ''"v 

«ndit.  '""^<"  billow,.,!  in  ,,,„„    , 
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»l.(J(l 

.an 

l.Oll 
1.00 


i.OO 


I .  .',0 

i.no 


(2)    rt  is  sul.iniffpd  thai  .1,,     ■. 
^^   "■•  """•■■  "-ork  don,  Z'theZt  ""  ■""'"""  ''^  '"k".. 

'":"-^,:;^^^"™"'»-o-.o/;;:::ri:x:::,^y 


.r**:Ji'ki*fe> 


■'^■■(^^ 


INDEX 

10   be   ready   wirh    ,.    ' 

'">.  of  copy  or  ac.oo„„Th„.    ™''""'  ■>"  "-"'•"''.  >-•. 

failure  to  keop  proper  .™        .     ""  ""  "''on'  Paid    ]•. 
Who  obliged    to  p„.,  „/   ''t  ■^™°ved.   13 
^lalutory  provision,  ,,  ,„    ,. 

S:rr\tV"pVCe^  ?  "'-or>..  . 
Admlnlatratorrf,,™,,     '      """•  "' 

0-e  Of  ,„„  e,ec„,„Tl7  "'"'"'  '"'"'  "-"    17 

Rxecutor  ar  ,™  (o^    Jf   ""<"■"'.    U. 

cr„'":''°''"-''-"n  ";/•"''' 

H^Pro'^laTe-rrr,;,"   ""«   -'-«•    '^ 
Awlgnee  Of  ,  i^alo/s' 
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ACCOUNTS  OF  TRl'STEEB— (Continiwd). 
Creditor!  of  tbe  Mtate.  32,  33. 
Removed  adnilniitrator  clalnilnK  a»  creditor,  33. 
Creditor  of  R  letatce,  wbeo.  33. 
Uut  not  a  creditor  of  the  executor.  33. 
Undertaker  la  not  a  creditor.  34.     (But  aee  AlMfCMDA.) 
SiirvlvlniE  executor  aitatnnt  exor.  ot    deceaaed  exor.,  35. 
Partlen  not  entitled  to  aocount: 

Creitr"").  where  executor  admits  uaseta.  33. 
Credit'      of   the  executor.   33. 
Str  -i.jlder  of  a  creditor  coritorailon,  33. 
J'jii-   '<".it  creditor  when  u[>pea1  pending.  33. 
Si       IfH  on  Hdmlnlstrator'fl  bond.  18,  19. 
Sf)  \.'ttlc   legatee.    34. 

Legatee   whoxe  legacy  Is  c  mtlngent.    34. 
Where  estate  dlBtrlbtited  by  family  arrangement,  33. 
When  Audit  will  be  refiiE'eU. 

Court  has  discretion  to  refuse  order,  34. 
When  aeiked  after  great  lapKe  of  time,  37,  38. 
What  Is  aufnclent  lapse  of  time.  37.  38. 
Where  funds  of  estate  involved  In  litigation,  38. 
Where  the  will  flxea  time  for  audit.  38. 
Not   before  expiration  of  12  monthH.  117. 
Kffecl  of  Audit:  See  ATist.vkk  uk  Pkai  h. 

ACQUIESCENCE  IN  BREACH  OF  TRUST: 

Muflt  bp  shewn  <rjr/i(i  que  truit  wag  vui  jitriH.  2%3. 
What  amounts  to  acquleacence,  263. 
Need  not  be  evidenced  In  writing.  263. 
.\a8enting  to  investmenta  on  Interltn  audit.  263, 
(V.s(tii  que  trust  sanctioning  InveatmentB.  264. 
Acquifscencp  by  heneHclary  In  misapplication  of  fund.  453. 

ACTING   TRUSTEE:    Co-trustee    cannot    eacape    liability    for    acts 

of.  345. 
Alt.MIMSTHATUft   OR  MOMH  .VO.V 
May  compel  an  accounllott    35. 

AUMiyisruxroH  IU'RASTK  HISOHITATR: 
Obliged    to    pasH    his  accounts,    17 

AltMINlRTHATOR  PE.V/»fiV3'R  LITf: 
Compelled   to  pass  his  acoounts.  IS 

ADMINISTRATION  EXPENSES: 
See  Tkhtah»;ntaby  Em'kn.sls. 

ADMINISTRATION  OF   ESTATE: 

Order  In  which  SHseta  apitlled  In  payment  of  deMs.  114.  117. 

ADVANCEMENTS: 

Not   conKidered  aasetB  of  estate,  89. 

Sec.  28,  Uevohitions  of  Estatee  Act.  proviaiona  of.  474, 
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No,',:';; ';  '^^ »'  '-'-^T.  v;,'""- "' 
'■*"--t;"s:ere7r''""'^» 

c-r;„;;jxr„Tr" "  '■"'■ 
/zr.:"--"--i^":^sr'■'■'■'■'•^- 
--^^^:^;:',r'r:.'^.r-5"-...,. 

'■"■ovl,i„„3  „,  ,„"  '"■  ™; 

Should  be  a.  .„        °'  ^'"'IK  Ac,    ;,j 

---:  5?  r--"- '-'••• '^ 

™  »' "Ivertlsemral.  77  ■^-• 

AFPmAV,rs:  r„™,.  „,^ 

--=.^-.„ 
AOfLVTS      E„,p,„,,„„„ 

^-0.  22  or  Tr,„l„  a",  „f„  ,'"'■•■'"■   '■■""'ee.   13 
'»l'P0lnt„,™t  of  .o.rH    "■""'"'■'•el.  21(1. 

Ki':::"r''"''°'°  '-a:„°:,,r"''  -■■»■  «^  2,. 

"""  or  several  lri,„I.  '  °'™"'  ''■'■■   210, 
•^■•l"  of  m„„  be  H,,n!        ™""""l>"n,l..  i-,. 

Prudence   re„„ced  CllZuZ     I""""'  '"'  2"'  "^ 
Common  usaee  or   '  "''"^"'"i  of.  213.  21  j    ,,-       ^ 
■^""'«  that  »"™,d  b?"*'"'"  '"=  ■'■"l.rd  '23 
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AOENTU— (Continued). 

KniployloK  solicitor  to  collect  dcbti.  -220. 
)x>iiB  of  fundi  through  failure  of  bank.  220. 
Judsment  agalnit  truiln  for  tort  of  agpnt.  181. 
Wher*  aitate  itolen  by  aKeots,  220.  221. 
EntniitlDR   fundi  to  banker*.  311. 
Emptoylng  broker.  219. 

ACMREOATE  VALUE:    Sw  Succuaioif  DVTt. 

ALLOWANCES  TO  TRUSTBBfi: 

DlaburienientA  that  are  oeceaaary  and  reaaonable,  175. 
HetalninR  fpt*  paid  to  rounael,  176. 
Eipensea  In  huDttng  up  abaent  heln,  176. 
Kxpenttea  Incurred  by  oni'  of  the  helm.    I7fi. 
Keeping    horae   of    deceaaed,    177. 
Taxes.  150. 

Travelling  expentt.-ti.  177.  178. 
Office  rent,  178. 

Rent    of   safety    dep«»il    box     179. 
Clerk  or  book-keeper.  179,  181. 
Wages  of  workmen,  169.  tSO. 
Broker's   aervlcea,    177. 
Livery  bills.  178. 

See:    FrvKKAt.    Expkn.sks;     Tknt.\m»;.\t.\sy    Expi;\mes;     Costs 
ToMBSToxr;    Huihtrmnji  Expk>he«:    RrPAiiiN. 

ANNUITIES: 

When    payable—generally.    185. 

When  payable  monthly,  185. 

When   payable  quarterly,  185. 

Right  of  annuitant  to  take  In  caah,  185-6. 

Dlrertlon  to  purchase,  death  of  annuitant.  186. 

When   fund  Insufficient    to  pay.  186. 

Apportionment   of  annuity.    186. 

PeHclency  In  assets  to  meet.  187.  188, 

Charged  on  both   capital  and  Income,  188. 

Charged   on  settled  estates — how  borne,  357. 

APPEALS:    See   Practice. 

APPOINTIk^ETiT:    See  Pqwkr  of  Appoiktmi::<t. 

APPORTIONVENT:   Rents  and  annuities.  186. 
DIvld'-ndH.  3^7. 

APPROVED  LOAN  COMPANIES:  List  of  for  InvestmenU.  266. 

ARBlThATlON:    Submitting  claims  to,  254. 

ASSETS: 
What  are  assets  of  the  estate,  49. 

Property   in   foreign   Jurladld  Ion.  47.   49. 
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ASaETH-,,„„||„,„a, 

««1.  »(  .oodwiii.  pro«,d.  „,.  50   5, 

.'"'■<"" IB  «lft..   06, 

,''*'■  '■"<  <"■  blown  d„,„    „ 
l"""rH„,...   „„„e„,   69. 

Wh..  .r.  „„.  ..„,.'    »™  »'  "I.WIn,„,e„,,  „,  ,,    „ 
"i-ponll.  In  „.„.      -»"'npled  j(jod»    u. 

p....o„./::r:,r -■••'-•".  I'.  «o. 

Moneri  received  In  nffl.'i.i 

"In  money.  6R 

-rin-'rv""'""" -■"•» 

'"j™,.den.  ..,.  „T:.X   rr'  '■'  '"^'»'  »«■ 

*"""  »"cealn,en.  of  I,  ,„„"  ^s','-  "" 

ASSIGNEE  OF  LEGATEE-    M.     . 

May  demand  an  accon„„„,   3, 
ASSIGNMENT  OF  LBOACY     P 

LBOACY.    Payment  after  „„„„  „,    „„ 

ATTORNBV    TAKING    ADMINISTRATION 

accounts.  17.  '"'Sl  RATION:     Compelled    to    1 

AUCTIONEER-    Cnx.   „.       .. 

R«elvlnTd.po,  1,  on  "■^''°  '"""'■  '"- 
rannot  cJZZ°\^:  "  '"""'  '" 
May  charge  fees There  .       ."■"'"'■-   ="■ 

where  appointed  by  the  Conrt    — 

AI'niT    OF     ACCOONTS 
EXErlTua,. 
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BANK:  How  moneys  should  be  deposited  In,  333. 
DepOBtting  In  Is  not  an  laveaUnsnt,  318,  219. 
Failure  of.    liability  of  extctitor,  318,  219. 

BANKER:  Trustees  may  appoint  b&nker,  210. 
Trustees  entitled  to  select  thtlr,  316. 
UepoHltlng  moneys  with  pending  investment,  218. 
Allowing  funds  to  remain   with  unreasonable  time,  218.  219. 
Depositing  trust   funds   to   private  account.  220. 
Banker  trustee  cannot  charge  commissions.  228. 
Where  change  in  membership  ol  firm  of  brokers,  268. 

BKNEFICIAUY: 

Acquiescing  in  misapplication  of  fund    215.  216.  453. 

Ratifying    irnauthorlzed    Investments.    215. 

Not  objecting  to  Improper  securities,  262, 

Entitled  to  Information  aboVt  accounts.  11,  13. 

M&y  Insist  on  Statute  of  Limitations  as  defence.  180.  182. 

Instigating  a  breach  of  trust  by  the  trustee,  346.  347. 

BOND:    Duty  of  executor  to  save    penalty.   237. 
Costs  of  administrator's  bond  allowed,  435. 

BONDS;   Investment  In.  260, 

BONUS:    Treated  as  capital.  370. 

BOOKKEEPER:    When  costs  of  allowed  to  trustee,  179.  181. 

BOOKS:    Should  be  open  to  Inspection,  12. 

BOUNTIES:   See  Ajshets. 

FROKKR:    Sums  paid  to  for  services,  177. 

BROTHKR  AND  SISTER:    Services  rendered  one  to  another.  105. 
106. 

BURIAL  PLOT:  Expenses  of  purchnae  of.  129. 

Where  deceased  already  owned  a  plot.  129.  130. 
Expenses    of    repairs    to,    130. 
Perpetual  care  of,  costs  of,  29,  166,  167. 

BUSINESS    PREMISES:    Loans  on.    272. 

CALLS  ON  STOCK:  By  whom  payable.  351. 

CAPITAL    AND    INCOME: 

Rule  in  Hoice  v.  Earl  of  Dartmouth.  350. 

When  the  rule  does  not  apply.  350. 

When  the  corpus  b«erB  capital  charges.  351. 

Income  bears   current   eXlienBes.   S61. 

Interest  on   incumbrances,  861.   856. 

Calls  on  shares,  351, 

Profits  made  carrying  on  the  buBlness.  352. 

Audit  and  stocktaking.  352. 
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Prep,rlar  acmunt.,  365  "'"tenrn,.   355. 

Bepair,  where  d..cren^°  7C\J-  '""■""• 

«.,ere   ,e,„e.    ea.a.e,   .„,f  J/"     "'•"»«-  •>..  o.,a„..     ,«„ 

APPor,l„„„,em   Of  d"rtdeid"    367  "'  '"''"'"■  =«« 

9:.:s^"-,x:'S:'-,3™. 

'^on-  -.  nre  ....rra"':  IZlZ^T'^''  '"■  '"■ 
CARRYING   ON  Bl:siNFS^     ,- 

No  authority  Where  ;,n      ,""""'"   '■'"<'■   ^^f 

WKhdrawing  asset"   C    "' ^L""",  »'"'""«"l..  23!M0. 

--ro=;:^r,t---^^^ 

niBcretl„„   of  e.eem^r:.   "^, 
When  Bpedllc  dlrecllonc  1 

Wrectio,,   to  carry  onre",";,,^""'  ""'  Oecome  partner.  24, 
Power  of  exor.  to  carry  Z  „  .        °'  '"''"''■   '"■ 

annexed.  2t7.    ""'  °°  °'«  "'^"""O  to  adntr.  w„h  ,„e  „■„, 
Option  Of  ie*(„i  ,„f  ,„,„  ,„  ,  ^ 
S"rv,y,n.  p„,„,;„,  rL"d,"rr;htr,:  "ur^''"'  ="• 
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CEME?rKRy  U>T:    <08t«  of  part  of  fuDPral  expenses.  12!# 
Costs  of  Improving  same,  130. 
Where  lot  already  owned  l)y  deceased,  129.  130. 
<'OBt«  of  care  of.  29,    Ibti.   167. 

CESSATE  ADMINISTRATOR:  Compelled   lo  pasa  accomus.  17. 

CHARITIES    ACCOUNTINO   ACT,    1915: 
Provisions  of  the  statute.   19. 

Notice  to  Atforney-General  and  Official  Ciiardlan.  19, 
Practlre  and  procedure,  20. 
"  PurpoBea,"  meaning  of,  20. 
Distinguished    from    "objects,"   20.    21. 
"Religious  purposes."  meaning  of.  21. 
Request  to  a  church,  22. 
"  Educational    purposes,"    meaning   of,    22. 
Farm  and  school  combined.  22. 
Private  boarding  school.  23. 

Societies  promoting  particular  branches  of  education.  23.  24. 
"Charitable  purpoBes,"  meaning  of,  25.  27. 
The  Statute  of  Elizabeth,  25,  2fi. 
Not  conflned  to  mere  alma  giving.  26.  2R. 
Object  must  be  specified,  27. 
What  are  considered  charitable  purposes.  27-29. 
"  Public  purposes."  meaning  of.  29. 
Object   must  be  general.   29.   30. 
Instances  of  public  purposes.  30.  31. 

CITATION    ORDER: 

To  compel  executor  or  administrator  to  pass  accounts,  36. 
Form   of  affidavit  to  obtain,  493. 
Form  of  order,  494. 

CLAIM  OR  DEA3AND:  Does  not  extend  to  domitio  mortis  cauta,  5. 

CLAIMS  BY  RELATIVES: 

Presumption  arising  from  services  rendered.  95. 

Where  servicoB  rendered  by  members  of  same  family.  95,  96. 

Meaning  of  "family"  in  this  connection.  97. 

Where  services  rendered  gratuitously,  97,  98. 

Where  services  rendered  on  request,  98. 

Parent  and  Child:   Father's  right  to  services.  98.  99. 

Child  remaining  with  parent  after  majority.  99.  100.  104. 
Where  contractual  relationship  established.  101.  103, 
Where  son  Uvea  apart  from  father,  103,  104. 
Adopted  and  Illegitimate  children,  103.  104, 
Services  rendered  fn  expectation  of  legacy.  105, 

Brother  and  slater;    where  members  of  same   household    105. 
106. 

Grandparents  and  grandchildren.  108. 

Uncle  and  nephews.  109,  110. 

Cousins:    Rule  somewhat   relaxed,   110. 

Parent  and  non-in-law.  111. 


TO   TntsTEES. 


INDEX. 
CLAIMS  BV  HELATIVF'J     ,,■       . 

HusUnd  aod  wi.e,  nj 

™a.„f,m°/jt  »"»-■' '-. "» .«.. 

trustee  tor  money  collected  by    ■.,.,    ,„    .„. 

COMMISSION  TO  TBUSTEES:  see  C„M„. 
COMMISSION  TO  TAKE  CTIDENCE 

™"wrtrore^tr.^™:  ■  ■ 

COMPENSATION  TO  TRUSTEES: 

?al,f  ""  "'"  '"  """P-nsatlon    374 

A<imial«ratl„„  pro"  ".f'";'''  '"""^  »'  "ght  to.  374  375 
Where  aec„„„t,  havTblen  cfr  ,""',  ""'■'™1  "motion,  37" 
Wacle,  ,„  lien  „,  comp?ns?.    X '""'  "'• 

On  »ndUl„tr.°legate°e  .«"'  '"'"'""■  '"•  "'• 
Whe:         •  jr  Z.nZ  Jf  '^  e.xeeulor.  379. 

Wh.  acyn„    ^"'"  '"  ""''"■^-  3»0. 

T».-  '     "  ""*  executor  onlv    7fii 

We   wir.'.ri'd"'"'  '"'  -----on.   38. 

383.     "  "™"''='  '"«'°<'  ■"  -x'ng  compensation    380 

Legacy  by  .ay  of  co,^p:La,iord'"'°'""™  >«  "»"'•  '»* 
By  whom  paid-  "^"""penaation  does  not  abate   383 

Costa^or  .enera.  admlnl.tra.Ion  borne  by  genera,  eatate 
A«  •.«ween°rr.ra"rrer"37  '""'"■  ''=• 

cot?r;,n':e^.t;r;Xr:-l  -'""'"^  "'■  ="■  -« 

u's  wnerc  not  reduired.  388. 
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COMfENSATION  TO  TRUBTEEH— (Continued). 

TranBrerring  Bccurltles  to  heirs  or  le)tal«eH.  388,  390,  S!l3. 
AdvanccmeiitB  are  not  receluti,  389. 
Debts  owing  by  executor  to  tiie  eBtate.  389. 
Debts  owing  by  legatePB   to  the  eiitatc.  389. 
Proceedfl  from   rartnerahlp  business,  390. 
Where  lands  sublet  to  Incumbranee.  390,  391. 
On  sjieclflc  bequests  to  executors.  393. 
Carrying  on  testator's  businesB,  392. 
Paying  over  legacies,  393. 

Transferring  property  lo  Biirceeding  trHstt-ea.  393,  394. 
Amount  or.  fompensation: 

ThinKB  to  he  conflidiTed  In  Hxlns  amount.  395. 
Amount  may  be  fixed  Iw  agreement,  412. 

Decisions  on  fixing  rompensatlo.i,  395-408. 

Not  allowed  on  oswets  not  realized.  4f>R. 

Where  execitor  is  also  residuary  legatee,  4U9. 
Compensation  may  be  apportioned,  409,  411. 

Where  there  are  successive  administrators,  409.  410. 

KxeciitorH  resigning  or  remnved  from  offlie.  41U.  411. 

Bxfciitors   dying  before    adnilnistration    completed,    410. 

Amount  allowed  not  disturbed  on  appeal,  411. 

Where  work  done  by  executors'  agents.  408. 

Compensation  will  not  be  fixed  in  advance,  412. 

Where  will  is  subsequently  set  aside,  413. 

Appropriating  asaefa  for  compensation  before  adjudication, 
413. 

Setting  ofT  compensation  against  debt  owing  by  executor. 
414- 

Is  ii  Hen  on  estate  if.'lor  to  creditors"  claims.  4'.0 

May  he   retained  from  time  to  time.  414. 

No   compensation   after   final  audit,   373. 

Compensation   to  temporary  administrators,   416. 

■'COMMON  ISAGE  OF  MANJCIND."  meaning  of.  213. 

COMPOUNDING  CLAIMS: 

Sec.   Bi'  of  Trustee  Act  considered,  249. 
Authority  of  executors  apart  from  Act.  ^fiO. 
Comi  romlRlng  claims   for  dower.  161,  250. 
Executors  must  act  in  good  faith,  252. 
What  amounts  to  a  compromise,  251. 
Claims  of   executors  against  estate.  2r»L', 
Power  of  one  of  several  exors.  to  compromlt;e,  252. 
Power  of  one  of  several   admra..  253. 
Claims  of  legatees,  253. 
Claim  vrhere  no  corrolwration,  254. 
Compromise  constitutes  valuable   consideration.  254. 
May  refer  claim  to  arbitration.  254. 
See  Paymkm   of  Drnrs. 

CONTRIBUTORY  MORTGAGE:    Investment  in  forbidden.  259,  260, 
272. 


IKDEX. 
rONVKRTlNo  INVESTMENTS     R,^„„  k, 

-ower  .0  oo.v.„  „„..    Tr.^ZTl'JZ:.":,  '" 
CONTINGENT  LIABILITIES 
Uiity  of  executor  ..  ,„,  gj 

COSTS : 

Moderation  or-rroV/oS.";';""  ""'""•'•■  -"■ 
■No  order  aj  ,„  costs,-  effect  'al   L>   ,  ,, 

Where  exectorrwtar     d  ".T  ,™..f"'^""''  •"  "«'-  ^««- 
txecutora  falltaj  In  charges    3«7  ' 

Losts  are  a  prior  claim  to  debts    •ln« 
ros.s  Of  „.j,„,e„i  „,  lesaclers™    ""*■ 

c~"  ;sc,.:tT '-  •■"■  ■«  ■■• 

Costs  of  ap^omtlns  new   ,r„s,ecs    1-1 
Cos  ,  for  protection  of  settled  el,        ,„ 
Costs  of  audi,  are  diaere„„„.ry   4  ^  '  ''' 
When  may  be  refused.  432 
Where  unnecessary  attendances.  IS-    4,53 
Tariffs  of  costs  on  audit    495 
costs  Of  advertising  bus. , ess  of  deceased.  .42. 
COURTS  CHRISTIAN- 

Jurisdiction  of  .raaaferred  to  courts  of  .-robate.  2. 


CREDIT:    Sale  of  estate 


assets  on.  47.  48. 
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CREDirUR:    May  demand  an  audit  of  aceoiint».  32,  33, 
Rxecutor  removed  from  office    )b   u  creditor,   33 
Where  deht  In  denied,  33. 

Where  ©x<  -  itor  admitB  asiiets  to  pay  debts.  31. 
Undertaker  not  a  eredltor.  344.  Addenda. 
AdvertlHlng  for  claims  of,  70. 
Form  of  advertlnement,  77, 

CHRMATION  OF   DKAl)  BODY:    Is  not   prolilhlted.  124. 
CoBts  of  wlien  allowed,  124. 

CROPS: 

When  xrowiDB  crops  assets  of  estate.  T>A.  55. 
On  farm  devised  to  widow  for  life.  Ifil. 
Gift  of  stock  on  farm  will  pass  crops.  55. 

CROSS  EXAMINATION: 

Of  witness  on  affidavit,  when  allowed,  ft 

DAMAGES:   When  assets  of  the  estate.  5&, 

DEBENTURI-ia:    Loans  on  by  trufltees.  26f>.  264. 

DEBTS:   Generally,  78. 

Creditors*  rights  to  be  paid.  78. 
Partnership  debts  and  Individual  debts.  78. 
Contracts  invalid  by  Statute  of  Frauds.  80. 
Claim  shewinK  Illegality,  8ft.  82.  83.  84. 
Debts  of  honor.  81. 
Maintenance  not  a  debt.  81. 
Contingent  debts  and  liabilities.  82. 
Creditors  domiciled  abroad,  86. 
When  interest  allowed  on  debts.  85. 
Presumption  of  assets  from  payment  of.  86. 
Legacies  in  satisfaction  of.  91. 

Debt  must  be  certain,  92. 

Legacy  must  ha  payable  at  time  certain.  92. 

Debts  contracted  subBeqiient  to  date  «i     will.  92. 

Direction  in  will  to  pay  debts.  92. 

Where  debt  and  legacy  of  different  nature.  93. 
See  Claims  ry  Rklativks;  Payment  of  Dkbts. 

DEPOSITING  TRl^ST  FUNDS: 

Does  not  amount  to  an  Investment,  218.  219. 
List  of  Approved  Loan  Companies.  265. 

DESCENT:  Table  of,  462. 

DEVASTAVIT:    See  Liabilities  of  ExECiTnais. 

DEVOLUTION  OP  ESTATES  ACT: 

As  It  affects  order  of  administration  of  aasete.  116. 
Sec.    3.   (1)   Devolution  to  personal  representatives.  117. 
5.  Real  and  personal  estate  asBimllated.  117. 


IXl'KX. 


"EVOLUTION  OP  E8TATPX   A,-. 


See.  6 
12. 

:7. 

28. 
29. 
30. 
31 


ulslrlbnt  on  of  ...,,.    , 

W..rlbu.l„„  „/;;.'^'  °' "'""'"d  .-.men.  457 


—  '"B   "iin 
DISDr-RSEMENTS:   See  Au.w.,:<™„ 
OISCRKTION  OF  JUDGE-    f-1, 

msCRETION  OP  TRUSTBP. 
f'  '°  '«'«  of  property,  (o    •■■.j 

mSTR,B„™.V  OPES.,™.   ,.,,__,,  ■■"•'" 

mv.DENDS:   W,™  „ea,e.  .,  ,„eo...  3«; 

w.e„.eVor/:^„7.":x'rer=v-- 

"OMICL:   A»  1,  ,„„.,  .,„r,N„on.  46M7-. 
DOWEB: 

J^rer'„',°'"".°''""""'>'"'«,e,  192 
'"'"""'™™t„r,„oompr„™,..o,a,„,„,„,    ,5^ 
nWELLING  HOUSE'  ' 

A„.,o..,o,E,ecu,„r.oe„,era„.  .„.„„. „„...,, 

"™"seT2.°^-^^---"  --.  -..n,.„.,o„  or  e«a,e 
""^S  OP  EXECUTOR,  see  R„.,„.,,„,„„„, 
•■EDI-CATION-  Meaning  „,.  22 

'  '""""  """">">  In  Ma.nten.noe.  J19. 
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>'il'-f  INDKX. 

■  KmCATlONAL  INSTl^l'TION  ":    Meaning  of  terir..  22.  2S. 

IClil'CATtON  Al<  PI'RPfWEH:    8««*  'Hahitikh  ami  Ar(-oi"«Ti.oia  Act. 

KFFKCT  OF  Al'DIT:    He«  MinTAKt:  \su  Fiiaiii. 

KMBLKMIUNTB:    Paia  by  a  devlae  of  land,  66. 
Pafiti  iindfr  «  gift  of  "  farming  itock,"  S6. 

KVIUKNfK: 

Affidavit  verlfyliiK  accounts  priimi  furn-  i-vldencp.  t(. 

Kubpona  to  wltti«w,  9. 

CiitnnilHlon  to  laks  evtdsnce.  9. 

Invt^ntory.  how  far  evldeuiu  of  vdluf,  44. 

WtiHt  siifflclent  to  JuHtlly  payment  of  i-ltilniH,  78.  79. 

Proving  Hiale  deiiiands  against  eatate,  81.  116. 

Kvldencf  In  ftupiiort  of  dalmB,  by  retatlvett,  115.  116. 

WltneiH  -nit  of  iiirliidlctlon,  9. 

Proof  of  I   tisonableaesa  of  conduct  of  truatft'.  324.  32S. 

See    I^MACTKK   us  At'DIT. 

KXE.MPTIONS. 

What  are  under  the  F^xemptlon  Act.  S4. 
Not  assets  except  for  funeral  expenaea.  f)6. 
RlRht  to  select  exempted  Koods.  6B,  60. 
RlKtit  of  widow  In  have  attflets  marshalled.  fiF). 

EXEC'l  TOR  liE  SOX  TOItT: 

Entitled  to  audit  before  handing  over  estate,  15, 
Is  compelled  to  puss  his  accoiintK.  19. 

KXECl'TOR  OK   DECEASED  SOLICITOR:    Compelled    to  pata  ac- 
counts, 17. 

EXECUTORS"  COSTS:   See  Cohts. 

EXECUTOR-SOLICITOR;    See  SoLUnoH-ExKcrroa. 

EXECUTORSHIP  EXPENSES:    Meaning  of  term.  133. 

EXPENSES: 

Allowed  where  actual  and  necMSsary.  175. 

For  preservation  of  assets  of  eatate,  175- 

Where  made  In  good  faith.  175. 

Retaining  fee  paid  to  counsel.  176. 

Expenses  for  benetit  of  speclHc  legatee.  4U.  17ti. 

Coats  of  auctioneer.  177.  227.  J28 

Costs  of  advertising,  177.  'in. 

Travelling  expenses.  177,  ITS. 

Livery  bille.  178. 

Office  rent.  178. 

Salary  of  clerk,  or  bookkeeper.  84.  107.  179,  181. 

Judgment  against  executor  for  tort  of  agent.  181.  ■ 
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EXHE.N8Ef.-„„„„„„„^, 

;°'.t";:/-»  ~ -- ..„,.„,„._„ 

W«K.  of  .,„„„„      ,  

HIr,.  or  ,ati.  d.M,|,  ,„„„    j,j 

^•A.s,n,-.ru,.voP.oco„NTs.  

•"»»nlni;  of  i,rn    s 

"""■■  '""'  "'*•    ■"■  »»  «"-"  Of  ac™.„„.    , 
•PAM1I.V:    Whoi  |„e,„jed  |„,  ,„ 

"  FAHMINO   STOCK  ■•■    w.,   . 

"""•K    .    What  pa»«,  „„<|„r   55 

•■FIfTKE.V8-    Meaning  „,.  ,,. 

PIX)WER.,:   CO.,.  o,  ,„„.,,  „,  ,„„^ 

•■•OnEION  ASSETS. 

nuly  of  fxfciitor  a»  to   41; 
•Not   »""■'»  Of  the  o,t«l,.   (7.   49. 

fOnEIGN  CIIEDITORS- 

Entitled   to  be  ,„„  ,„,„  p,„,„    ,, 

roilElON  INVESTWENTS 

Should  no,  be  made  by  ,ru.,ee«    -as     .«, 
^Jo,e..,.h„e.d.td,.e.,,„.;-;.„--.,,,,3. 

P«mio,i  to  pa„  acco„„t«.  487     ' 
AccouDt  of  receipt,    4/,, 
Acmunt  of  dl,bur,en,ci.t.,   us    m 
Accoont  Of  ,„e  „rig,„a,  e.„e    ,s, 
Affld.v  t  verifying  accoup,..  ,so 
Appolnlmen,  ,0  pa.,  arcoont.  "», 

n..Mo„,oe„rr;:;i,Tf:r:„-^'^'-^ 

Wmu,  defapraf^lTfr-i^:"-"'""^-  ^^ 
"PREKOF  ALL  DITY- 

When  legacy  relieved  of  ,„cce..,„„  ,„,,    ,„    ^^^ 

FRAUD:  Order  ob,al„ed  by  ,e,a.,lde,l 
see  .M,.sT.,K.   ivo  Pa^TO^ 

1.1.  ^.Tl^ 


h 


.M  I  INPKX. 

KKAI  im,  STATt'TK  OK    I'ayln*  fl»lm«  In  f»f^  of.  7Ji.  8') 

KINKRAL   KXI'KNHKS: 

Klr«t  <-h»rKtf  on  the  i-HlMtr.  88. 

What  Inrlmlt'd  iindtr,  122.  K'«.    1^7. 

Only    rtaiwnable  cs|H'n»M  allowed.    123. 

('(Will  (If  crfmHtlnn  allowed.   124. 

Mimt  Iw  jiroportloncd  to  the  iitaU.  124. 

<'onipll»nc#  with  wiahfn  of  dcrea»(>d.   K'R, 

WhtT*-  the  wHI  limit*  iht-  miionni,  rjr>.  Ifiri, 

What    !■  coniildertKl   a  ri>aiionab1»   amount    125, 

l.lahlllty  of  fXPiutor  for  rxi(cnH*-»,  IJ«. 

Widow  not  rfsponBlble  for  csiienieti,  127, 

WtfeV  fiinfora!  where  ahe  tiai  twiiarate  f>iitBtt>.  I2H 

Funeral  exprnaei  of  minor  witld.  12f>. 

Kspenses  of  cemetftry  lot  and  nioniinifnt,  12H.  Iti2 

CoHtn  of  relnterrlnit  tiody.  130 

CoBta  of  iranaportaiion  of  body.  130. 

Kxpenn-B  of  fX  Tiiior  attendloR   fnneral.   i:io 

CoHtH  »'  rellgioiin  rerenionien.  ISl. 

Flower  .   131, 

niniier*  for  rclatlveM  and  friends    131. 

.Monrnlnu  aiiparel.  131.  13'_' 

GIFTS:    Incomplete,  ansetii  of  the  enlatf.  58, 
See  Unmtii,  yUirtin  r'rfuad. 

(iOOhWILL:    I'roceedH  of  »Hle  of.  uum'tH  of  fBtate,  'itl. 
Of  cDinmerrtal  partnershlpa.  51. 
Of  pTofeaalonal  partnershlpa.  52. 

(iltOWINC.  CROI'S:   When  anaefli  of  the  estat*.  54.  .'■'t 
When  widow  lias  a  right  to.  Ifil. 

onOWING  TIMIIER:    I'aKseH  to  devtBee  of  the   »oll.  57. 
Proceeds  of  (crowlnp;  tlmiier  when  cut.  57 
Where  trees  cnt  on   wild  landn.  364, 

(JIAHDIAN:  May  be  conipelli'd  to  imsB  accounts.  14. 
Of  Infant  legatee  may  comi'el  an  andlt.  35. 
Appointed  to  represent  unborn  perBonB,  cobIb  of.  357. 
Payment  of  Infants'  moneys  to  forelftn  ttiinrdtan.  436. 

"HONESTLY   AND   HKASONAPLY ":    What   meant   by.   324,   325. 
See  Rri.l'^*  or  Tbihteks, 

HOTKh  PUOPRRTY:    I/>nnst  on  not  approved  d    272.  275, 

HOrSEHOLD  EXPENSES: 

Retaining  household  aervanta.  wages  of.  159. 

Widow's  rlRht  to  {|uaranllne.  15S.  181. 

Widow's  rlKbt  to  provlsion«  on  hand  at  time  of  death.  160. 

Widow's  riRhl  to  growlnR  crops.  161. 


mor.x. 

HISBAM)  AND  wit-K  '' 

*'"""""■""»■-'•«'..«.„' ,,„. „  , 

"■'-K".T,«A-,>;  ,.„,u..  '■'■"■•=' 

'""f"  ""'  "■■«  In  II..  r™i,l,„   4j, 
""""'""■■"•"■"•""« ».""<■„ „.., 

ILLITKIIATK  TIIIJSTKK 


l."l'Hr>VK.MK.\T»     s,.,.  H,,. 


Ml  Imp*       ,,:v,h 
'  lM»»:.MMrv 


INNI-KCTION: 

"'""    "'   '»•"••"''"'•>•    "-    ■"    '«K,k.    „„,    „„„„„„„      ,., 

INSlnANCK: 

Po*„  „f  ,r„„„.  ,„  ^,„,  ,„, 

;^m"l.a„  dt.cl.lon.  „  ,„  ™3  '  *"'"'"''" 

I'r..,.,  m,„  paid  ,„,  .„„„j  ™. 

"-"•"=r:-.-ar„,  ^ 

INTEREST:  ' 

Whon  claim,  asaln.!  estate  i„ar  Intere.t    «r 

«l.-n  interct  allo.ed  on  clalntrs"  ' 

executor  unrcaiionahly  rMl.tlng  le.acv    177    ■«, 

What  amount,  to  neitlect.  289.  ail 
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INTEREST— (Continued ) . 

Principle  on  which  executor  charised  with  Interwt.  294. 

Interest  not  charged  until  end  of  llrst  year,  294. 

Calling  In  interest  bearing  securities  before  required,  29$. 

Charging  Interest  on  yearly  balances,  297. 

When  money  loaned  to  an  executor,  rate  charged,  297. 

When  whereabouts  of  legatee  unknown,  298,  299. 

Interest  on  legacies — See  Legacies. 

INVENTORY: 

Executor  may  file  voluntarily.  1.  2. 
May  be  falsified  by  a  legatee,  2. 

But  not  by  a  creditor    2. 
Statutory  provisions  as  to  Inventory,  14. 
Executor  who  'aas  not  joined  In  ordered  to  account.  16. 
Duty  of  executor  to  make  c  mplete,  39. 
Right  to  possession  of  estate  for  purpose  of,  39. 
How  far  is  evidence  against  executor,  44. 
Assets  In  foreign  jurisdiction,  47. 
Assets  neve:'  vested  In  deceased,  49, 
Debts  owing  by  the  executor.  61    62. 
Debts  owing  by  a  legatee  or  heir.  60, 

"INVEST":  Meaning  of  term.  207.  292. 

INVESTMENTS: 

Trustee  twund  to  give  Information  about,  13. 

Bound  to  produce  for  inspection,  13. 

Failure  to  do  so  may  subject  to  ccsts,  13. 

Time  for  converting  Investments,  40,  42. 

Realizing  to  pay  debts,  42. 

Falling  securities,  duty  to  call  In.  41,  287. 

Unsecured  debts,  43,  44. 

Sec.  28  of  Trustee  Act  considered,  255,  Addenda. 

Directions  In  will  as  to  Investments,  256,  336,  337. 

Discretion  to  invest  limited  to  authorized  securities.  267. 

Unless  the  will  otherwise  specifies.  257. 
Discretion  to  "  invest "  In  realty  authorizes  purchase,  257. 
Loans  on  personal  security  forbidden,  258,  259. 
Leaving  funds  on  deposit  not  an  Investment.  218.  219. 
General  rule  as  to  discretionary  powers,  258. 
Bonds  of  foreign  governments,  259. 
Contributory  mortgages,  259.  260. 
Stock  or  bonds  of  corporations,  260. 
Securities  out  of  Jurisdiction  of  Court.  261. 
Changed  conditions  must  be  considered,  261. 
Liability  f'  r  improper  Investments,  261,  262. 
Acquiescence  of  cestui  que  trust,  263,  346,  453. 

Need  not  be  In  writing,  263. 

Measure  of  liability,  264. 
Sec.  29  of  Trustee  Act  considered.  264. 
Investments  in  debentures  or  stocks.  264. 
List  of  approved  Loan  Companies,  265. 


INDEX. 
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INVESTMENTS_(C„n,|„„ed,. 

N»f  '"T'""""'-  «"•  30  Trustee  Act    "66 
Nbt  co-flnea  to  those  made  under  the  Act  266 

ZlTy.T^ZZ'"'""'  '"'°  >'■"'-■'  olp-n.  26. 
I^ans  on  mortgages.  269 

Sbould  not  exceed  one-halt  value.  ;61    -70 

Report  SfT:'',"",'  '°-  '"'"'  ""■•pose.  ™70.  279 
"eport  of  competent  valuator,  271 
Duty  of  valuator  In  making  reoor.    jri 
Speculative  properties.  278  ' 

fnflnlshed  buildings.  271. 
Second  mortgages,  272. 
Leasehold  securities,  272. 
Hotel  property.   272.  275 
("ontrlbnlory  niorlgBges.  ;;2 
Business  premises.  272 
Valuator  should  have  local  knowledge    -71 
Need  no,  he  professional  valuator, Ifs' 
Must  be  properly  Instructed.  274    ■>7^ 
Jftist  iiot  act  for  mortgagor,  274  '  "  ' ' 
What  Instructions  must  contain.  275 
Sold  or  should  not  employ  valuator    •>76 
Valuator's  fee  should  not  be  contlng™,    ■,7„ 
Landing  n,ore  than  hair  on  morlBagr'77   ^js 
Other  o„„d,„„„,  ,„  b,  considered  '78 
Where  lending  half  ma,  be  imprudent    '78   -7, 

Report  must  be  l„  writing.  280.  ' 

Relying  „„  personal  character  of  mortga.ov    ••»■. 

How  r„"^  """"""'  """'■"«•  "abimy  ?or    28, 
How  denciency  realized   284 

Rallfleation  by  r«l„/  ^„  ,„„,,  254 

Se  IIh,';"'!"'"'''"'^  Investments.  285 
Securities  in  fallm,  ,„arket.  285.  286 

&rn:i"-v:r,"i8r 
ob,igp„r^:--Sf™/™.ee..^ 

Investments  made  so  as  to  beneilt  ,™,i   2^,. 
JirooMENT.-  Setting  aside  for  fraud,  444. 
JI'RISDIcnON  OF  COURT- 

Origin  of  Jurisdiction,  1 

Filing  of  inventories  hy  executor   1    - 
By  personal  representative  of'  ■■'  " 

r.nn„,  compel  creditors  to  bring  in  '"ims,  4 
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JURISDICTION  OF  COIRT— (Continued). 

Con.  Rule  523  do«fl  not  apply  to  audits,  4. 
Inherent  Jurisdiction  of  the  Court.  4. 
Acts  of  Judge  on  audit  Is  act  of  Court.  5. 
Not  limited  to  powers  In  S.  C.  Act,  5. 
Limit   of  authority  under  sec.  t)9.  5. 
Powers  of  Local  Master  defined.  6. 
Generally  under  C.  R.  410.  6. 
Productions  of  books,  papers,  etc.,  6. 
To  order  bringing  in  accounts.  7. 
As  lu  accepting  evidence,  7. 
Production  and  Inspection  of  documents,  7. 
Surcharge  and  falslQcatlon  of  accounts,  7. 
Inquiry  Into  settled  accounts,  8. 
Dealings  between  husband  and  wife.  8. 
Devastavit  by  executor,  8. 
Commission   to  take  evidence.  9. 
See  Mistake  ano  Fhaid. 

LAPSE  OF  TIME; 

When  audit  refused  because  of.  i<7.  38. 
Fixing  liability  of  trustee  after,  235. 

LEASEHOLD  SECURITIES:   Loans  on.  272. 


LEGACIES: 

Not  payable  until  year  from  death,  185. 
May  be  paid  to  guardian  of  infant.  186,  187. 
No  duty  on  executor  when  charged  on  land.  191. 
Executor  not  bound  to  hunt  for  legatee,  191. 
Absent  legatee  unheard  from,  298.  299. 
Payment  of  need  not  be  In  cash,  188. 
Payment  by  draft  or  deposit  in  bank.  189. 
Payment  by  note  of  executor,  189. 
In  what  currency  p-iyable.  208. 
Paying  legatee  after  notice  of  assignment,  190. 
Paying  where  some  shares  have  vested,  190,  191. 
I.egacy  of  shares,  future  payments  on  how  borne.  190. 
Legacies  must  bear  auccesBton  duties,   143. 
Abatement  of  Legacies — General  Rule,  191. 
Legacy  given  as  compensation,  192. 
Legacy  in  lieu  of  dower,  192. 
Legacy  to  solicitor-trustee.  192. 
Legacy  given  for  special  purpose,  192. 
Legacy  in  payment  of  debt.  91.  92,  193-6. 
Where  legatee  a  near  relative,  196. 
Legacies  to  be  "  paid  In  full,"  196,  197. 
Legacy  given  "  free  of  duty,"  196. 
Preferential  legacies  subordinated  to  debts,  196. 
Interest  on  legacies;  After  legacy  payable.  197.  198. 
Legacies  for  maintenance,  199. 
To  legatee  In  capacity  of  executor,  2u6. 


INDEX. 

LEGACIES— (Continueil) 

Payable  on  death'  of  a  llfe-tenaiK    -.nc 
fontlogenl   lesade..    207  '  ■"*■ 

«"e';:f  .:L:/rr:eiTar„r,™  '^"  "-'-■  ™» 

immediate  .peclflo  legacy   202  '""'°*-  '"*■ 

Legacy  In  lieu  of  c„„,„„„,„„    ,3,, 
Resisting  payment  of  legacy   177  ',«« 
Interest  allowed  ni.  m.i   . 

01  allowed  as  malDtenance   204    -"rii; 
l.ve„  though  legacy  contingent.  2^/205 

Where  n.alnlrnance  otherwise  provided    -o^ 
Rate  of  Interest  allowed,  207 
Where  legatee  In  foreign  country,  -os    209 
In  what  currency  payable,  209 
Where  executor  uses  fund.,  l„  trade    ■.„« 
tosls  of  remitting  legaey.  2U9  ' 

legacy  In  satisfaction  of  debt   Bi 
Debt  must  be  certain   9"' 
Legacy  must  be  paid  at  llxed    time    ;• 
Debt  contracted  »ub.«,uent  to  date  „,  ;:|„    „ 
Direction  In  wl„  .„  pay  debts,  92  "'  '- 

Debt  and  legacy  of  different  nature,  93. 
LEGAL  HEIRS:  Where  life  Insurance  payable  to.  39 

LIF^TENANT,-  Not  hound  to  Insure,  ,57, 
.Not  bound  to  make  repairs,  170, 

LIABILITIES  OF  EXECUTOR- 

For  acts  of  agents,  210  21  ■>   -.17   -ig., 

For  tortious  act  of  agent,  I'gi,  24^  - 

for  fraud  of  aollcitor.  216    m 

i'.rTM'""''  *'"'  '"'"'er  unreasonable  ili„e   ■>,» 

Lillian      ""'  "  ■"""  ""=«<'■••  220. 
Selling  trust  assets  on  credit   47   45 

Failure  to  keep  proper  accouAta.  '10  ' 

ror  funeral  expenses    126 

Insuring  estate  property,  153.  157.  Addenda 

For  assets  In  foreign  jurisdiction,  46   49 

For  m«,  f"  """  °°""  "'  »»"8nment,  190 

For  maintenance  of  Infants,  202-6 

For  payment  of  debts.  78 

Realizing  assets  of  the  estate.  39    40-3 

lonverting  Investments    40    41 

For  repairs  and  Improvements.   168.73 

raying  succession  duty,  139 

For  assets  lost  or  stolen,  58   2»o 

Neglect  to  pay  taxes,  152,  226* 
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LIABILITIKS  OF  EXECUTOR— (Continued). 
FvirchunlnR  trust  estate,  222. 

Not  necessary  tbat  advantage  gained,  222,  223. 

Consent  of  co-executor  no  excuse.  224. 

Applies  to  a  lease  or  property,  22.'i. 

Purchase  at  tax  sale,  225, 

I'lirchaso   at    sberlfT's  sale,    22fl. 

Where  salt^  Is  by  public  auction,  225. 

Where  executor  ha&  absolute  discretion.  224. 

Sale  to  corporation  of  which  executor  Is  menil)er,  226. 

'I  riistee  purchasing  his  own  properly  for  estate,  22.'i, 

I'nrchni.f  by  partner  from  trustee,  225. 
Profit  out  of  the  estate.  226. 

Kxecutor  retiring  for  a  consideration,  227. 

Auctioneer  exor.  not  entitled  to  charge  fees.  227. 

Uecelving  commlBslona  on  Insurance  premiums.  228 

Heceivlng  share  of  costs  of  litigation,  228. 

Taking  allotment  of  stock  In  own  name,  230. 

Banker-executor  dealing  with  his  own  Arm.  22S. 

Surviving  partner  of  deceased  dealing  with  firm.  229. 

When  i)rofitB  accrue  only  incidentally,  230. 

Executor  retaining  funds  at  low  rate  of  Interest,  229. 

Obtaining  renewal  of  license  for  personal  benefit,  231. 

Spi'culatiiiR  with  assets  of  the  estate,  231. 

Trustee   KelUng   estate   to   himself.    227. 
Mixing  trust  funds.  233. 

Depositing  trust  funds  to  private  account.  233. 

Confusing  funds  Is  conversion.  283. 

Ownership  of  mixed  fund  in  bank,  234. 

Property  purchased  with  mixed  fund,  235. 

Failure  of  bank  where  mixed  fund  deposited,  -35. 

Rate  of  interest  charged  where  funds  mixed,  238. 
Devastavit  of  executor,  by  negligence.  235. 

By  extravagant  funeral  expenses,  236. 

By  paying  legacies  before  debts    J36. 

By  improvident  sale  of  ustiets.  2^,t;. 

By  failure  to  preserve  residue  of  term,  236. 

By  making   Improper  payments,    236. 

By  delay  in  paying  interest  hearing  debts.  237. 

By  delay  in  collecting  debts,  237. 

By  allowing  Improper  Investments.  237.  259.  260. 

By  allowing  tenant  to  cut   timber.  237 

LI.VHTATIONS.  STATUTE  OF: 

raying  debts  barred  by.  79.  236. 

Parties  entitlfd  to  raise  as  a  defence,  80,  182. 


LIVERY  BILLS:  When  allowed  as  disbursements.  178. 
LOAN  COMPANIES:    List  of  approved.  265. 
LOANS;   See  Invkstmkmn. 


ISDU. 

UlCAr.  MASTER:    See  Ma»t« 

U)CKE  K.NOS  ACT:    A.  1.  ..eot.  payment  o,  ,.xe.,  »8. 
LOST  ASSETS:    Liability  or  executor  tor.  68.  220. 
MAINTENANrE  OP  INFANTS: 

Payable  on  contingent  legacy,  203  323 

Amount  payable  for.  204,  206 

Not  payable  wbere  other  provision  for  Infant,  205 
Nor  where  Infant  ha.  other  eatate.  205 
Where  parent  bas  means  of  support,  317 

Testator  itandlnu  In  lo,i,  iiarrnll,.  206   32'>    ' 

What  Is  Included  In  malnle,pance.  317 

Discretion  of  executors  as  to   321 

Where  executors  should  apply  to  the  Court,  316 

Nothing  allowed  tor  luxuries    317    3'>2 

Where  corpus  will  be  encroached  upon.  317-20 

Where  period  ot  maintenance  Is  fixed,  323 

Claims  tor  past  maintenance,  319.  320 

Not  Included  in  funeral  expenses.  129. 

"*  p'?,'„e^.,'''°"*'''^    "-"  '"'"-'  -"  "'"'ibuted.  457. 
Funeral  expenses  of.  128. 

MASTER:   Power  ot  on  taking  accounts.  6 
Production  ot  books  and  papers.  S    7 
Inspection  of  documents.  7. 
Form  ot  accounts  before.  7. 
Surcharge  and  falsification.  8. 
Dealings  with  estate.  8.  9. 
"MAY":    Meaning  of.  310. 
MEALS:    As  part  of  funeral  expenses.  131. 
MINOR:    See  Isr.i>T. 

MILITARY  BOUNTY:    Arrears  of  as  asset,  of  estate.  65 
MISTAKE  OR  FRAUD: 

How  It  affects  an  audit  ot  accounts.  438 
Stated  and  settled  accounts.  438. 

When  reonened— eoultable  rule,  438-40 
Acquiescence  ot  beneficiary  In  fraud,  216  216 
Powers  ot  Prerogative  Court,  440 
Inherent  jurisdiction  ot  Surrosate  Court,  441 
Reor  nlng  account  where  fraud  not  charged.  441 
Sec.  71  Of  8.  C.  Act  considered,  442. 
Limited  scope  ot  the  section   44^ 
Does  not  abridge  Inherent  power  ot  Court,  443 

fraud — deflnltlona  of.  446. 

Must  be  clearly  charged.  448. 
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MISTAKK  OK  FRAl'Iv-iContlnu^d). 

Withholding  documentary  pvldenw.  44». 

PiirchaalnK  tniBt  property  by  truatee.  449. 

Wilful  concpalment  of  asHPts,  450. 

Perjury  and  falBlflcatton  of  evldenre,  45l,  45:>. 

DlHcovrry  of  new  evidence  not  sufflclent.  452. 

Merc  Irrejiulardlfs  do  not  amount  to,  450. 
Mattprs  dIflpOHed  of  on  audit  becomp  rra  iuflirtitn.  453. 
When  assets  collected  and  audit  had  no  further  audit  will  be 

allowed.  373. 

MONTMENT:     See  Tombhtonk. 

MOHTGAGES:     See   I.wkhtMF.vts. 

MOITRNING  APPAREL:    Part  nf  funeral  expenw».  13],  132. 

NOTICE  TO  CREDITORS:   See  Ai.vkrtihin.i  vm  Cbewtoeh. 

"NO  ORDER  AS  TO  COSTS  ':  Meaning  of  term.  302. 

ORDINARY:    Former  Jurisdiction  of,  1. 
Duties  of.  2.  3. 

ONTARIO  GAZETTE;    Notice  to  creditors  In,  72. 

OFFICE  RENT:    When  costs  of  allowed.  178. 

PARENT  AND  CHILD:    Services  rendered  by  one  to  another,  98 
99. 

PARTNER:    la  not  an  express  trustee.  15.  Addpnda. 

Executor  of  deceased  partner  does  not  become  a  partner,  227. 
Purchase  of  trust  estate  by  partner  of  executor,  225. 
Payment  of  debt  wher^   executor  a  partner  of  deceased,  5. 
Purchasing  share  of  ucccased  partner.  231. 

PARTNERSHIP:    Goodwill  of  when  assets  of  estate.  49.  51. 
Distinction  between  professional  and  eommerciaJ,  51.  52. 
Debt  owing  by  firm  of  which  executor  Is  a  member.  62. 
Partnership  assets  applied  to  partnership  debts,  78. 

PAYMENT  INTO  COURT:    See  Pra(tkk  ox  Aidit,  436. 

PAYMENT  OF  DEDTS:    Duty  of  executor.  78. 
Partnership  asBt'ts  and  debts.  78. 
Evidence  on  which  debts  may  be  paid.  78,  79. 
Sec.  52  of  Trustee  Act  applies  to  legal  debts  only.  79. 
Stale  demandf..  evidence  of,  81. 
May  pay  statute  barred  debts,  79. 
But  not  claims  Invalid  by  Statute  of  Frauds.  80, 
Beneficiary  may  raise  d  fei  ce  of  Statute,  80. 
Paying  claims  hnown  tu  hp  Illegal.  80. 
Payln^c  debts  of  honor,  81. 


IVDKX.  J. 

HAVMENTOF  I)EnTa-(C„„,|„„^d, 

l«.v  ..s  riulm.  were  no  corroboration.  !2. 
lontlnnpiii   debiB  and  llublMIl™    §2 

On  rovenanl.  In  ,,-as„  „„d  conveyance.    84 
Credllors  domiciled  abroad    86 
lnlere.t  bearing  debl.  »honld  be  |,ald  Dr.,    85 
When  Interest  allowed  on  debt,.  S5 
Kebl  due  lo  the  exeoilor,  85 
P     ln«  debt,  ral,e»  prc,un„Mlon  of  a8.e,B,  86 
R>alUlns  aaeeta  to  fay,  42 

Where  decea.ed  baa  assets  In  two  countries   87   88 
Oroerot  payment  Is  matter  of  proced„re.?9   90 

Illustrations  sbowlne  order  o/  payment   91 ' 
WJere  the  creditor  I.  also  a  legatee   91  '■ 

When  legacy  amounts  to  sallsfacllon.  91 

When  does  not  amount  to  satlstactlon  92 

Set  nn    r^',  "''°'""''  '"'<■■>•"»>  »'  testator.  93 
set-oir  of  claims.  94. 

See  fi.„„„  |,v  REUrrvKs;   Ditits. 
PKNSIO.NS:    When  asset,  of  the  estate.  55. 
PEIIJt-nV:    When  amounts  to  fraud.  461.  452 
Pl.N  .MONEY:    Not  assets  of  the  estate.  66. 

Power  must  be  ejcrclaed.  69. 

PRACTICE  ON  AUDIT: 

Judge  havlUK  jurisdiction.  417. 

One  of  two  cwcutors  may  pass  accounts.  417 

May  be  compelled  to  do  so  by  co-eiecutor'  417 
Practlce  In  Master's  Office  to  prevail   417 
Powers  of  a  Master  on  taking  accounts   6.9 
Vouchers,  how  dealt  with.  418 
Particulars  of  receipts  and  disbursements,  418 
Investments    how  dealt  with,  419 
Accounts  which  must  be  ti.id  418' 
.Xpecllic  Birts.  how  shown.  419. 
Items  of  capital  and  Income.  419  420 
Petition  to  be  Hied,  contents  of.  420 
Form  of  petition.  487, 
Form  of  allidavit  verifying  petition.  490 
Appointment  to  pass  accounts,  on  whom  served   420 
Infants  Interested.  421. 
Persons  of  unsound  mind.  421 
Legatees,  when  served.  421 
Where  Charities  Accounting  Act  applies.  421 
Where  succession  duty  payable    421 
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IMtAJTlCE  ON   AUDIT— (ContlnuedJ. 

Tlm«  (or  ■«rvlc«  In  Onurlo.  422. 

When  parUM  reitde  out  ol  OnUrlo,  422. 
Second  audit,  torm  ot  accountk.  422. 
EvldflDce  on  audit:  comiralllnK  attendance  o(  wltnaaa,  9,  423. 

Order  ror  production  of  booki,  7. 

Booki  ai  evidence,  7,  424. 

Surcharge  and  falslflcatlon,  7,  8. 

Settled  accounti,  8. 

Commtmlon  to  abient  wltneti,  If. 

Original  Inventory  as  evidence  agalnit  executor,  44,  423. 

Affldavlts  and  voucben  prima  facie  evidence,  9,  424. 

What  iDiluded  in  "  voucher."  425. 

Where  accounts  are  o[  long  atatidlng.  425,  427. 

Where  accounts  are  BUiplcloui,  427. 
Appeali:    To  Supreme  Court  of  Canada,  428. 

To  a  DlvlBlonal  Court,  429. 

Matter  In  dispute  must  exceed  f200,  429. 

Appeal  to  a  single  Judge,  431. 

Practice  of  appeal,  431. 
Costs  of  audit:    Are  discretionary,  432. 

When  costs  may  be  refused,  432. 

Where  unnecessary  parties  appear,  432,  433. 

Solicitor—appearing  on  audit,  434. 

Tariff  cannot  be  exceeded,  434. 

Increased  fees  on  application  to  Sup.  Ct.  Jud 

Practice  on  application  for,  436. 

Premiums  paid  on  administrator's  bond,  435. 

Costs  paid  accountant  making  up  accounts,  486. 
Payment  into  Court: 

Moneys  belonging  to  Infant  or  lunatic.  436. 

How  moneys  paid  In,  436. 

When  a  minor  attains  age  of  twenty-one,  436. 

Payment  to  a  foreign  guardian.  437. 

PREMIUMS:   For  fire  insurance,  when  allowed,  157. 
Paid  on  administrator's  bond,  when  allowed.  435. 

PREROGATIVE  COURT:  Powers  of  as  regards  accounts,  440. 

PRESUMPTION:    Of  sufficient  assets  from  payment  of  debts,  86. 

PROFIT  OUT  OF  ESTATE:    See  Liability  ot  Executor;  Carryi:!to 

OS   BL'HINENS. 

PROTECTION  AND  INDEMNITY: 

Sec.  35  Trustee  Act  considered,  338. 

•■  Wilful  default  "  the  determining  factor,  338. 

MeantMR  of  term.  338.  339. 
Default  of  one  executor,  when  others  liable.  340. 
Allowing  one  executor  to  handle  funds,  340. 
Allowing  co^xecutor  to  commit  breach  of  trust.  341-4. 
Adopting  Improper  acts  of  co-trustee,  345. 


INDEX.  5t,-, 

PROTECTION  AND  INDEMNITY     UonimuiKl) 

Where  one  !•  called  the  " actlDs  triutee.-  346,  348. 
Where  oDe  executor  reildea  abroad.  346. 
Her.  J«  o(  Triiateo  Act  conildered.  346. 
ronselil  of  cvalui  qur  Irutl  may  be  verbal.  347 
When  dlacrnlon  ot  Court  will  be  eierclsed,  348 
When  conieni  don  not  Ju.llfy  breach  of  tri..i   349  34q 
for  damagea  by  lorflous  act  ot  agent.  HI.  JIS 
Executor  acting  in  advice  of  aollcllor,  304.  3:».  329.  33(i. 

"PIBLIC  PI-RP0SK8  ■:    Sc  Ch.,kitik«  A.to,  ntivo  A.t. 

PI'HCHASINO  ESTATE  PROPERTY:  Kec  L,AU„.,,„:s  „r  T»,  ,,«:». 

I'UBPOSES":   Meaning  of,  20. 

ylARANTINE:    Meaning  ot  term.  1.59 
Widow's  right  to.  160. 
.Not  a  personal  right  only.  160. 
To  what  It  extends.  Ifio.  161. 

REALIZLVO  ASSETS: 

Duly  of  executor  to  realize  assets  of  estale  3!> 
What  \s  a  reasonable  time  for  realization.  'Wll 
Foreign  asseta.  47.  49. 

.Vet  hound  to  expend  his  own  money  In.  42.  4n 
Where  discretion  given  as  to  time  for  sale   40-4" 
Executor's  rlBht  10  enter  liniise  to  remove  soods   31 

Converting  Investments,  reasonable  time  for.  40.  41 
Estate  .  .leclllcally  hci;iiearlied.  expenses  getting  In     10 

.Solicitor  (or  escculora  owins  .-state,  duty  of  r.„.ciilor^    47 

I.lablllty  for  clibls  owing  tri  lestator.  46,  46. 

Where  debts  had  or  doubtful.  44-46. 

I'nsecured  debts.  43,  45,  46. 

Delay  In  selling  lands.  46. 

Payment  otherwise  than  In  ..ash.  46. 

Selling  on  credit,  47,  48. 

IlECBIFrS:  What  Included  In  term,  388, 

REINTERMENT:  Of  body  of  deceased,  costs  of,  no. 

RELATIVES:  See  Claim.h  by  Rkl.iiives,  95. 

■ItEUGIOUS   DE.NOMI.\ATIO.\S":   Meaning  of  term.  21. 

"llELIGIorS  Pl'RPOSES":   .Meaning  of  term.  21. 

RELIEF  OR  TRUSTEES: 

Sec.  37  Trustee  Act,  provisions  of.  324. 

Acting  honestly  and  reasonably.  324. 

What  Is  meani  by  "  honestly  and  reasonably."  325. 

Evidence  of  experts  not  competent,  325. 

Burden  of  evidence  on  trustee,  326. 
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KBI.IEF  OF  TUrSTKKH     (Contlniiffd). 
('■»■  where  relief  grHiited; 

Non-collfollon  of  debti.  328. 

PayltiK  l«>KHcy  before  dehti  MllineO.  vm. 

Artlng  under  mlKOiiitructlOD  of  will.  337.  329. 

Arttntt  on  Bollcltor'i  advice.  3(>4.  3:!K-3n. 

Inventing  on  mortgage  wKhoiil  a  valuation,  ^2H. 

Kxecuttve  ict—paynient  to  wrong  person.  330.  331, 
CaHeR  where  relief  refuied: 

I^aiiH  on  unarthorized  Becurlty.  333.  33f> 

Payment  to  dHHlgnee  without  Injury.  334. 

Paynifnt  id  perion  not  entitled,  334. 

Loann  on  Improper  vahiatlonH.  3S4. 

ni8trlbutlng  aiHetii  without  advertlslug  (or  iTedltora,  334- 

Aotlng  without  Inquiry.  335. 

RetalnlnK  shares  In  a  falling  market.  335. 

See   PwrrKCTloN   ami   iMfKMsiTlf. 

RR.MA|NI>RR.\rAN:   When  entitled  to  an  nudlt.  35. 
See  Tkn.knt  kok  Ukk  ami  Rkm,mm>khm.\n. 

RKNTS;    When  aasets  of  the  eHtate,  o3.  161. 
Apportionment  of.  ISti. 
Widow's  right  to  for  forty  days,  161. 
Where  estate  property  occupied  by  truBtee,  l*3u,  ;;31. 

REPAIRS    \ND  IMPROVEMENTS: 

Power  to  repair  is  strictly  construed.  188. 
Application  to  <  ourt  for  advice,  168.  178. 
Where  value  of  estate  Increased  by,  189. 
Costs  of  farm  Improvements  not  allowed.  169.  170. 
Life-tenant  not  bound  to  repair.  170. 
Ordinary  repairs  payable  out  of  Income,  171. 
When  repairs  to  be  made  out  of  rents.  172. 
Repairs  made  by  one  tenant  In  common.  173. 

RESIDUE.  THE: 

Sec.  58  of  Trustee  Act,  provlsiong  of,  454. 

Executor  trustee  of  residuary  estate.  454. 

Where  executor  given  discretion  as  to  residue,   455. 

Meaning  of  "  residue,"  456. 

Meaning  of  "  residuary   legatee."  456. 

Residue  should  be  distributed  at  end  of  year.  456. 

Sec.  29  Devolution  of  Estates  Act  considered.  457, 

How  estate  of  married  woman  distributed.  457. 

Illegitimate  children  do  not  share  In,  468. 

Children  of  half-blood  share  equally.  459. 

No  representation  of  collaterals.  459. 

Division  to  be  per  stirpes.  459. 

Lineal  descendants  represent  children.  460. 

Preferential  right  of  widow  where  no  children,  460. 

There  must  be  a  total  intestacy.  460. 

Widow's  right  may  be  barred  by  aeltlement.  461. 

Where  hii.Hhand  leaves  no  issue  or  next  of  kin,  4fi4. 


IMIKX. 
HESIIH-E.  THE     i,„,„|,„„„, 

Ille,ltima.„  rtudrfn  d,l„K   l„,,„al,    l«4 

Hh.r,  .„..rlll,.  ,„rt.  .p|,r„„rl,(rd   l„  I,.,., I.,.    4,7 

Annilltl,,  p.,.b|,  out  of  |„ro„„.  of  r,.»ld„e    J«l! 
"■■nnd.   .re.„d  ..  rMlilii...  He 

IIKBlr,li.K  10  ,„^rt  conthik„,t  ll.b ,    „■„; 

Mmuld  b.  dl.trlbut,d  „,  .„„„  „  ..™rtal„..d:  467 
When  direction  to  divide  pro  n,„i.  468 
K«eculor  enlllled  to  rc-clp,  „  „r,.r,.dent  h,  „.,.„„„,    ,,, 
oon.lMent  re.ldo.r,  cl.n.e.,  m.  J:         '"""""'  "'»■ 
llZTulV''''''",  "'  ""■'""''"'  •"•""'"'"ol.rl...  ,,„ 
Ito    Ir     .L       ?;""  ■"  """■""«  "'"'"""Ion,  469, 
ttomlcll  of  orlKln.  471. 
How  new  donilrll  aciiiilrpd.  471' 

RESIDIAIIY  LEOATEK: 

Knilllod  10  demand  an  audit   3:' 
Meaning  of  term.  436. 

liKTAINEB: 

AM  debta  to  rank  piiri  (xi,,,,  n; 
KHect  of  ieo.  63  Trintee  Act  IS' 
l->ecntor  rotalnhiK  debt  due  hlm,elr.   ih: 

Where  barred  by  Statute.   182 
KIght  of  retainer,  meaning  of  term.  183 

Doe.  not  depend  on  right  of  preference,  183 
Debt  due  the  eaUle  from  heir  or  legatee   183 
■oa,e„lon  or  eiulvalent  necewary,  184 
Where  estate  la  Inaolvent.  184. 

ROTAINING  FEE-    Allowed   to  executor,   176. 

mOHT  OF  RETAINER:  See  Retalvkb. 

ROYALTIES:    Apportlonn,ent   between   capital   and  Incotne.  369. 

SAFE  DEPOSIT  VAULT:    Rent  of  when  allowed.  179. 

SALE:    Expenses  of  when  allowed,  44,  176    177 

Expenaea  of  auctioneer,  177. 

Of  assets  on  credit.  47,  48. 

Failure  to  Invite  competition.  238 

Where  trustees  empowered  to  postpone  sale,  243. 
SECONDARY  EXECTOR:  Bound  to  pass  hi.  accounts.  17. 
SECOND  iroRTGAGES:   Loans  „„  forbidden,  272. 
SEPARATE  ACCOUNTINGS:  Allowed  hut  not  encouraged.  17. 
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Hfrni.Kli  AO'OirNTS:    When  rroiwiird,  ISmft. 
Mmrrr  mny  Inqulrf  Into,  9, 

MHALh  THINK  KIT:    Mi-«nln«  of  term.  26» 

HOUClTon: 

tndebled  to  PHtiilti.  duty  of  executor*.  ir>. 
ray  1m(  iippoliiled   triwtee*"  Hgeiit.   ;'I0.   I'll,   IIIB, 
w  appolDtnient  may  be  •vldenced.  310. 
i^.rmilt  of.  when  iniiteo  llatil«>  for.  211.  213.  217.  220. 
KhoiiUl  not  Iw  entruitvd  with  certnln  MCiirltlei,  212 
Kxcriitorn  bound  to  ■uporvlse  actloni  of,  212 
Clerk  of  allowed  to  collect  debin  of  oHlatv.  220 
May  he  employed  to  rollect  debte,  220. 
Whfro  HeriirltleR  itoleii  fnitii  Hollcllor.  220. 
IJaldlIfy  of  executor  for  fraud  of.  281.  282. 
lloH   fur  executor  protucled  acting  on  advice  of.  3u4.  328-30. 

soMCrroRTKiaTKK: 

Kcr.  «7  (i)  Trustee  Act  conalderrd.  31ll. 

Kfft-ct  of  Is  to  i«IIow  HoMcltor  to  chiirge  feca.  310. 

DlttlliHtlon  liptween  dollcltorB*  Act  and  Truitee  Act,  311. 

Where  a  wltneuM  to  the  will,  3H. 

Caiiuui  M'ttle  amount  of  coats  to  be  paid,  313. 

CoatH  of  a   r>r«'ferentlal   lleD.   313.  314. 

(OHiK  must  be  for  fervlceii  strictly  profes.ilonal.  313. 

Wht'u  CDBts  In  tne  nutuif  of  a  leftary,  313. 

HI'KllFir'  BEQL'fclSTS: 

l>uty  of  trustee  to  ftet  In,  40. 

Costs  of  K^tHnK  In.  4li 

Art-  jissets  for  payment  of  debt»,  tiO,  81. 

Pelivffy  of  before  debts  provided  for,  236, 

SPKCIFIC  LEGATEK:   Cannot  demand  an  audit  of  uccountH,  34. 

SPECULATIVE  PROPERTY:   Inveitments  In  forbidden.  278. 

STATKD  ACCOUNTS:  When  reopened.  438-40. 

STATn'E  OP  FRAUDS: 

Paying  claims  Invalid  by  reason  of.  79.  80, 

aTATl'IK  OF  LIMITATIONS: 

Debts  barred  by  may  he  paid.  79. 

Deneflclary  may  Insist  on  the  Statute  as  a  defence,  80.  l'!2. 

Court  win  not  raise  the  Statute  as  defence,  80. 

When  debtor  escapes  payment  by  delay  of  executor,  45. 

Effect  of  on  claim  for  personal  services.  115. 

Debt  owing  by  heir— set-off.  4ti5. 

.STOCK  OF  COPPORATION:   Inveatrient  In.  260. 

STOLEN  ASSET?!:   When  espcufor  not  llaWn  f.ir,  SS,  220 


Hinf-KNA     M.,  ,..„.  ,„  .  .„„„.  „„  .„  .„,„    , 

HI CCKHHION   DI'TY: 

ni-llBcllon   1».,.».„   .„d   „,„b„„ 

Mu"  b,  mid.  bfton,  dLirlbullo,,.  139 

N»l  W.bl.  on  prowrl,  „uli(,l„  of  l>i-oHi.™   n.   w,, 

";;"'r.z."r.r °-"-  -'  ••'°"""' "' 

M^rf.:;^^:."^^"!-—" - 

Mi-n  l„„.|„  „„„  ,„,  „,  j^       i^j      '""•■  1". 

r'l,«rl„,  .„c«,..l„„  d„>,  arcounl.  CO.'  Of  3»t 
"  hrn  iinp.ld  at  mjilli.  Sollollor  lo  tl„  iV.  . 

will.  .PMlnlment.  «1  '"'"'^  "'""'  "'  '"""l 

SIKCHARUK  AND  FALSIFICATION     v»..„, 

Jnd,o  „.,  dlroc,  on  an  audiT  oT.co'^,:,"'."?,  "'  '""'    ' 
TRliSTEE 

Sm.-.  :•:'. 

Sec.  23. 
S«c.  28. 
Sec.  L9. 
Sec.  30 
Sec  31 
Sec.  32. 
Sec.  33. 
Sec.  34. 
Sec.  36. 
Sec.  36. 
Sec.  37. 
Sec.  52. 
Sec.  S2. 
Sec.  S3 
Sec.  54, 

Sec.  se. 

See.  5H 
See.  17. 
Sec.  67, 


A(T,  TilK: 

ApiHilntnieui  of  ag,,„|,   .-iq 

I'ower  of  truitee  (,.  |,„„rp,  ,52 

lnve.,men..  ,„   „„.„.„.  ,55,  ^ 

Toner  Inveatnjenli.  264 
'■  Power  to  var,   lnv,,t„,e„„    j,, 

Actln,  on  rewrt  of  v«l„„„r.  269    -.73   3., 

Lending  n,„re  ,!,„„  auihorlzed  a,  ,0,,,,;    ""s, 
Appllcallona  of  .ectlon.  31   3-   ■•», 
Helalning  livestmeni.,  285      ' 
K.lent  of  tr„Mee',  llal.nily.  33S 

Payment  of  debt..  71,.  79  '  ''*■ 

L'onipouniling  claims,  79  249 
Aboll.hlnj  prlorltle,  amooK  ,-,-edltor«    ««    u 
f^ontlnKnt  llabimiM.  84  "«"•'"■  »<•■  H 

Advcrtlalns  for  ,  redltor,-  ,.,„,„„    ,„ 
!■  ^""""r  trustee  of  residue.  45' 
Compensation  to  trjjteea,  374 
(4)  Allovanje  to  sollcltorlrii.iee    31,, 


I'NCLE  AND  NEP  .t';!,,   o„,,,„ 

t.vn..^^  """'"'"'  ">■  "•'•'  '"  "Other.los 

VALUATOR:  See  I.vrearM.ST,. 
VAHYI.        INVESTMEVTS 

Not  connned  ,„  l„ve„me„„  made  under  Act.  266. 
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5; : 


:^;.' 


VARYING    INVESTMENTS— tContlnued). 
Gives  D(i  power  to  appropriate,  266. 

Convening  testator's  business  into  limited  company,  267. 
Deposit  wlih  bankers — change  In  firm,  268. 

VICTORY  WAR  BONDS;   Investment  in.  268. 

VOUCHERS: 

When  prima  farie  evidence  of  payment.  424. 

Required  to  prove  payments  of  over  $8.  424. 

Where  vouchers  lost.  425. 

What  Is  Included  In  voucher,  425. 

Note  of  deceased  may  amount  to,  426. 

WEARING  APPAREL:   Not  assets  of  the  estate,  60.  67. 

WIFE'S  FUNERAL  EXPENSES:  When  payable  by  estate,  128. 

WITNESS:  Securing  attendance  at  audit,  9. 
Commission  to  take  evidence,  9. 

WIDOW: 

Right  to  quarantine.  159. 

Pin  money.  66. 

Exemptions,  64. 

Rent  for  forty  days,  161. 
Compromising  claim  to  dower,  161.  250. 
Preferential  claim  to  $100  when  no  Issue.  460. 
Legacy  In  lieu  of  dower  does  not  abate,  192. 
When  husband  leaves  no  Issue  or  next  of  kin,  464. 
Not  liable  for  husband's  funeral  expenses.  127. 

WILFUL  DEFAULT:  What  amounts  to,  338.  SS9. 


,'[{{■! 


WILFl^L  CONCEALMENT   OF  ASSETS: 
450. 

WORKMEN:    Wuj^ea  of  when  allowed.  180. 

WORDS  AND  TERMS: 
Acting  executor.  34i>, 
Advancement,  476. 
Aggregate  value,  142. 
Allowance,  175,  310. 
Assets.  49. 
Charity.  26. 

Charitable  purposps.  l*."*.  27, 
Claim  or  demand,  5. 
Common  usage  of  mankind,   213, 
Compronilse,  251. 
Costs  of  administration,  133.  134. 
Disbursements,  388. 
Domlcll.  470. 
Kduratlon.  22-24. 


When  amounts  to  fraud. 


'NIIKX, 

Educational  Institution.  22    "3 

Educational  purposes.  22 

ExecuforBhfp  expenses.  133 

Kaltlflcatlon,  8. 

Family,   97. 

Farming  stork.  55. 

Fifteens,  27. 

Free  of  all  duty,  143.5 

Fraud,  4^6. 

Honestly  and  reasf^nablv    325 

Invest.  257.  292.  '  ' 

Legal   heirs.  59, 

May.  310. 

MIfltake.  444. 

N'o  order  as  to  costs.  302 

Public  purposes.  23. 

Purposes.  20. 

Quarantine.  159. 

Reasonably.  325. 

Receipts.  388. 

Religious  purposes.  21. 

Residence.  469.  47n, 

Residue.  456. 

Rpslduary  legatee.  45fi. 

Shall  think  fit.  259. 

Stated  accoun*.  #38. 

Surcharge.  8. 

Taken.  53. 

Testamentary  e.xpenses.    133 

Trustee.  15. 

Wilful  default.  338.   339 

Voucher.  425 
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